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The Petitioner seeks classification as an immigrant investor based on an investment in
a new commercial enterprise (NCE) engaged in the online sale of cellular phones.
See Immigration and Nationality Act section 203(b)(5), 8 U.S.C. § l153(b)(5). This fifth preference
classification makes immigrant visas available to foreign nationals who invest the requisite amount
of capital in a NCE that will benefit the United States economy and create at least 10 full-time
positions for qualifying employees.
The Chief of the Immigrant Investor Program Office denied the petition, concluding that the
Petitioner did not demonstrate that (1) the NCE is principally conducting business in a targeted
employment area (TEA) 1; (2) the Petitioner placed the requisite amount of capital at risk in theNCE;
(3) he obtained his investment capital through lawful means; or (4) his investment will create at least
10 full-time jobs.
On appeal, the Petitioner provides a brief and additional evidence. He asserts that the NCE is
located in a TEA, and maintains that he has met the requisite capital investment and job creation
requirements. The record, including documentation he presents on appeal, demonstrates that the
NCE is located in a TEA? We therefore withdraw the Chiefs finding to the contrary, and conclude
that the minimum required capital in this case is $500,000? For the reasons discussed below, however,
the Petitioner has not established his eligibility for the classification.
Upon de novo review, we will dismiss the appeal.

1

If the NCE is located in a TEA, the required amount of capital is downwardly adjusted from $1,000,000 to $500,000.
See 8 C.F.R. § 204.6(t).
2
Specifically, on appeal, the Petitioner presents a letter from the Bureau of Labor Market Statistics, Florida Department
of Economic Opportunity, indicating that the NCE's principal office is located in an area that has experienced
unemployment of at least 150 percent of the national average rate, thus qualifying as a TEA. See 8 C.F.R. § 204.6(e).
3
See 8 C.F.R. § 204.6(t).
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I. LAW

A foreign national may be classified as an immigrant investor if he or she invests the requisite
amount of qualifying capital in a NCE. To invest means to place capital at risk for the purpose of
generating a return on the capital. 8 C.F.R. § 204.6(j)(2). In addition, the foreign national must
show that his or her investment will benefit the United States economy and create at least 10 fulltime jobs for qualifying employees. 8 C.F.R. § 204.6(j)(4).
The regulation at 8 C.F.R. § 204.6(e) includes the following definitions:
Capital means cash, equipment, inventory, other tangible property, cash equivalents,
and indebtedness secured by assets owned by the alien entrepreneur, provided that the
alien entrepreneur is personally and primarily liable and that the assets of the new
commercial enterprise upon which the petition is based are not used to secure any of
the indebtedness.

Employee means an individual who provides services or labor for the new
commercial enterprise and who receives wages or other remuneration directly from
the new commercial enterprise ....

Invest means to contribute capital. A contribution of capital in exchange for a note,
bond, convertible debt, obligation, or any other debt arrangement between the alien
entrepreneur and the new commercial enterprise does not constitute a contribution of
capital for the purposes of this part.
The regulation at 8 C.F.R. § 204.6(j)(4)(i)(A) lists the evidence required to show the necessary job
creation. If the NCE has not yet created the requisite number of positions, a petitioner must offer a
comprehensive business plan demonstrating the business' need for not fewer than 10 full-time
employees. 8 C.P.R. § 204.6(j)(4)(i)(B). A comprehensive business plan as contemplated by the
regulations "should contain, at a minimum, a description of the business, its products and/or
services, and its objectives." Matter of Ho, 22 I&N Dec. 206, 213 (Assoc. Comm'r 1998).
Elaborating on the contents of an acceptable business plan, Ho, 22 I&N Dec. at 213, states that the
plan should contain a market analysis, the pertinent processes and suppliers, marketing strategy,
organizational structure, personnel's experience, staffing requirements, timetable for hiring, job
descriptions, and projections of sales, costs, and mcome. The decision concludes: "Most
importantly, the business plan must be credible." !d.

2
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II. ANALYSIS
As an initial matter, we find the record establishes that the NCE is located in a TEA and we
withdraw the Chiefs finding on that issue. 4 Beyond that finding, the Chief denied the petition based
on three grounds. First, the Chief found the Petitioner did not demonstrate that he placed the
minimum required amount of his own assets at risk in the NCE. Second, he determined that the
Petitioner had not sufficiently documented the lawful source of the funds he remitted to the NCE.
Third, he found the Petitioner did not show that theNCE would create the requisite number ofjobs
through his investment. For the reasons discussed below, we agree with the Chiefs findings.
A. Capital Investment

The Petitioner maintains on appeal that he has invested at least $500,000 in theNCE. However, in
light of the unresolved inconsistencies in record, he has not shown that the infusion of his funds in the
NCE was a capital investment, rather than a loan to theNCE. See 8 C.F.R. § 204.6(e), (j)(2). The
regulation at 8 C.F.R. § 204.6(j)(2) states that the required amount of capital must be placed at risk
"for the purpose of generating a return on the capital placed at risk." A debt arrangement between a
petitioner and the NCE does not meet the regulatory definition for "invest" or constitute qualifying
contributions of capital. See Matter of Soffici, 22 I&N Dec. 158, 162 (Assoc. Comm'r 1998);
8 C.F.R. § 204.6(e).
The Petitioner asserts that both he and the NCE have treated his infusion of funds as a capital
contribution, and not a loan. The bank record shows that he transferred more than $500,000 to the
NCE in a succession of transactions. His federal tax documentation reflects that he contributed
$500,000 to theNCE. However, other documents, including theNCE's operating agreement, reveal
that his funds were a loan to NCE. Specifically, the operating agreement provides that the
"[Petitioner] is investing $500,000 in the form of a credit line on behalf of the [NCE]." It stipulates
that theNCE would repay the Petitioner "at twenty percent (20%) of each payment that comes from
sales" of mobile devices to another entity,
The operating
agreement further specifies that if a member increases his or her investment in theNCE, the capital
would be in the form of a loan, and the NCE would repay the member through sales revenue.
Moreover, the memo section of a check that is drawn from the Petitioner's account and payable to
theNCE states that the funds were a "loan."
Although the Chief discussed in his decision the inconsistencies in the record relating to the nature
of the funds, on appeal, the Petitioner has not specifically addressed or challenged the Chief's
finding. In light of the unresolved inconsistent documents, we conclude the Petitioner has not
demonstrated that his remittances to the NCE constitute an equity contribution rather than a loan.
See 8 C.F.R. § 204.6(e), (j)(2); see also Matter o.fHo, 19 I&N Dec. 582, 591-92 (BIA 1988) (stating
that "it is incumbent upon the petitioner to resolve the inconsistencies by independent objective
4

As the Chief determined that theNCE was not located in a TEA, he also concluded that the minimum required amount
was not downwardly adjusted.
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evidence"). In short, he has not shown that he invested or is in the process of investing at least
$500,000 in theNCE. See 8 C.F.R. § 204.60)(2).
B. Lawful Source of Funds
The Petitioner has not sufficiently documented the complete path of funds he remitted to the NCE.
A petitioner cannot establish the lawful source of funds merely by submitting bank letters or
statements reflecting the deposit of funds. Ho, 22 I&N Dec. at 210-11; Matter of lzummi, 22 I&N
Dec. 169, 195 (Assoc. Comm'r. 1998). Without documentation of the path of funds, an investor
cannot show that the funds are his or her own. Izummi, 22 I&N Dec. at 195. These requirements
serve a valid government interest: confirming that the funds utilized are not of suspect origin.
See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1040 (E.D. Cal. 2001), aff"d,
345 F.3d 683 (9th Cir. 2003) (finding that a petitioner had not established the lawful source of her
funds due to the absence of five years oftax returns).
In this case, the Petitioner has not established the source of the funds he remitted to theNCE. While
he wrote eight personal checks to theNCE totaling $1,102,605 5 from August 2014 through February
2015, he did not identify the source of these funds. He has presented documentation indicating that
he owns a number of businesses in Venezuela. Bank record shows that one of them,
transferred a total of $1,330,244 to his personal account in three
transactions between September 2011 and May 2012. He has not explained the reasons for these
transactions or demonstrated that at least $500,000 of the funds he received from
remained in his account years later, before his remittances to theNCE in 2014 and 2015. Similarly,
although his account statements reflect that he received large sums through wire transfers, he has not
specified their sources or the nature of these transactions, or demonstrated that he used these funds to
invest in theNCE.
On appeal, the Petitioner asserts, "all the money that [he] possesses [in the United States] was
transferred from Venezuela." A December 2016 letter from an accountant notes that the Petitioner
has provided documents indicating he earned over $1.7 million annually between 2011 and 2016.
Assuming the accuracy of this figure, the Petitioner has not sufficiently demonstrated that he
retained at least $500,000 of his earnings to invest in the NCE in 2q 14 and 2015. As he has not
sufficiently corroborated the source of funds he remitted to the NCE, he has not established the
complete path of the funds, or shown that they are his. See lzummi, 22 l&N Dec. at 195.
Accordingly, he has not demonstrated the lawful source of his remittances to theNCE.

5

While the NCE's bank statements show contemporaneous account credits, they are typically reflected in the bank
record as "counter deposits" of unidentified origin.
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C. Job Creation
The Petitioner has not shown that the NCE has met or will meet the employment creation
requirements. While part 5 of the petition indicates that his investment has created four new jobs,
the record does not demonstrate that theNCE has created any full-time positions. As theNCE has
not yet created the requisite number of jobs, the Petitioner must submit a comprehensive business
plan establishing the NCE's need for not fewer than 10 full-time employees. See 8 C.F.R.
§ 204.6(j)(4)(i)(B).
Ho, 22 I&N Dec. at 212-13, discusses information that should be included in a comprehensive business
plan, emphasizing that "the business plan must be credible." In this case, the Petitioner has not
presented a credible business plan. While the business plan indicates that the NCE has hired a
"manager/finance manager" and a "manager/general manager" in December 2014, the Petitioner has
not offered evidence corroborating this information. The record lacks documents confirming that the
NCE has hired these or any other individuals as full-time employees, or has paid salaries or wages
since its inception.
Furthermore, the evidence relating to theNCE' s operation does not support the job creation proposal
stated in the business plan. Specifically, the business plan indicates that the NCE will hire the
Petitioner, as its chief executive officer, and 12 additional employees within the first five years of its
operation. Eight of the 12 employees will be "web marketing associate[s]," who will "Prepare
marketing information on specific handset procured," "Prepare any necessary photos," "Prepare
specification information," "Organize quantities and model information," and "Provide all marketing
materials." Based on the NCE's operational plan included in the business plan, the NCE is hiring
these individuals for its online retail business, in which it will sell cellular phones through shopping
sites such as
and
While theNCE's 2015 bank records reveal that theNCE has received approximately $25,000 from
the vast majority ()fits other revenue, nearly $9.5 million, has come from selling to one
wholesaler,
The business plan does not sufficiently explain the NCE's need for
eight "web marketing associate[ s]" to operate its online retail business, when it represents only a

small fraction of its operation. Similarly, the business plan does not adequately demonstrate that the
NCE will need these employees in its wholesale operation. The employment projections specified in
the business plan anticipate that theNCE will have a large online retail operation, in which it will
sell and market directly to consumers. The record, including information on the NCE ' s revenues,
however, illustrates that the NCE focuses on the wholesale market.
Without additional
corroboration confirming theNCE's plan to expand its retail business, the Petitioner h<1s not shown
that the business plan, which projects theNCE's need for eight "web marketing associate[s]," is
credible.

6

As the Chief noted in his decision,
Exchange Commission for fraudulent activities."

has been "involved in several filings by the U.S. Securities and
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In addition, while the Petitioner indicates that theNCE's hiring plan has changed, he has not offered
an updated business plan demonstrating the NCE's continuing need for at least 10 full-time
employees. Specifically, he indicated in his response to the Chiefs Notice of Intent to Deny that
"[s]ince the business plan was originally submitted ... a need for a warehouse became necessary,"
and that the NCE will need additional employees "for the customary warehouse skills including
warehousing, logistics and packaging." The record lacks an updated business plan that incorporates
this amended hiring plan or explains how this change might affect the job creation projections
discussed in the business plan.
Finally, the NCE's business plan lacks information specified in Ho, 22 I&N Dec. at 213. For
example, it does not identify the NCE's competitors, nor does it examine "their relative strengths
and weaknesses, [or offer] a comparison of the competition's products and pricing·structures .... "

lei.

'

In light of the above, the Petitioner has not shown that the NCE's business plan, including its job
creation projections, is comprehensive or credible. Accordingly, the Petitioner has not established
that theNCE will need no fewer than 10 full-time employees. See 8 C.F.R. § 204.6(j)( 4)(i)(B).
III. CONCLUSION
The Petitioner has not demonstrated that he is eligible for the immigrant investor classification.
Specifically, he has not established that he has placed at least $500,000 of qualifying capital at risk
in theNCE, documented the lawful source of his funds, or shown that his investment will create at
.least 10 full-time jobs in theNCE.
ORDER:

The appeal is dismissed.

Cite as Matter ofO-T-F-C-, ID# 384092 (AAO Sept. 7, 2017)
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