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The Petitioner seeks classification as an immigrant investor pursuant to the Immigration and 
Nationality Act (the Act) section 203(b)(5), 8 U.S.C. § l 153(b)(5). This fifth preference (EB-5) 
classification makes immigrant visas available to foreign nationals who invest the requisite amount 
of qualifying capital in a new commercial enterprise (NCE) that will benefit the United States 
economy and create at least 10 full-time positions for qualifying employees. Foreign nationals may 
invest in a project associated with a United States Citizenship and Immigration Services (USCIS) 
designated regional center. 1 See Departments of Commerce, Justice, and State, the Judiciary, and 
Related Agencies Appropriations Act, 1993, section 610, as amended. 

The Petitioner is one of multiple immigrant investors who have filed a Form 1-526, Immigrant 
Petition by Alien Entrepreneur, based on investment in the NCE.2 The 
NCE has loaned EB-5 funds to the job creating entity (JCE), to develop and 
operate the a 79-unit condominium hotel located in 
Florida. The Petitioner indicates that the JCE's wholly owned subsidiary, 
owns the project. 

The Chief of the Immigrant Investor Program Office denied the petition, concluding that the record 
did not establish, as required, that the Petitioner's $500,000 investment would, more likely than not, 
result in the necessary job creation.4 The Chief denied subsequent motions to reopen and reconsider, 
finding that the Petitioner did not adequately address overarching credibility concerns about the 
project or its job creation estimates. We dismissed the appeal, finding that the Petitioner did not 
overcome the Chiefs basis for denial. We also denied a combined motion to reopen and reconsider. 

1 A regional center is an economic unit involved with the promotion of economic growth through "improved regional 
productivity, job creation, and increased domestic capital investment." See 8 C.F.R. § 204.6(e) (defining "regional 
center"). 
2 The NCE's general partner is a USCIS designated regional center. 
3 We will refer to both the JCE and its wholly owned subsidiary, . as "the JCE." 
4 The Petitioner indicates that the NCE is located in a targeted employment area, and that the requisite amount of 
qualifying capital is downwardly adjusted from $1,000,000 to $500,000. See 8 C.F.R. § 204.6(f). 
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The Petitioner now files a second combined motion to reopen and reconsider, in which he submits 
additional evidence, and asserts that the record establishes eligibility for the benefit sought. 

Upon review, we will deny both motions. 

I. LAW 

A foreign national may be classified as an immigrant investor if he or she invests the requisite 
amount of qualifying capital in a NCE. A petition based on an investment through a regional center 
must be accompanied by evidence that the investment will create at least IO full-time positions for 
qualifying employees either directly or indirectly. 8 C.F.R. § 204.6(i)(4)(iii). The investor may 
satisfy the job creation requirements by presenting reasonable methodologies, supported by a 
comprehensive business plan. 8 C.F.R. § 204.6(i)(4)(i)(B), (iii). 

A comprehensive business plan as contemplated by the regulations should contain, at a minimum, a 
description of the business, its products or services, and its objectives. Matter of Ho, 
22 l&N Dec. 206, 210 (Assoc. Comm'r 1998). Elaborating on the contents of an acceptable 
business plan, Ho, 22 l&N Dec. at 213, states that the plan should contain a market analysis, the 
pertinent processes and suppliers, marketing strategy, organizational structure, personnel's 
experience, staffing requirements, timetable for hiring, job descriptions, and projections of sales, 
costs, and income. The decision concludes: "Most importantly, the business plan must be credible." 
Id. 

An individual seeking classification as an immigrant investor files a Form 1-526 petition. If USCIS 
grants the petition and an application to adjust status, the investor receives conditional permanent 
resident status. Approaching the end of a two-year period of conditional status, the investor must 
request that the conditions be removed by filing a Form 1-829, Petition by Entrepreneur to Remove 
Conditions. If USCIS determines that the investor has met all program requirements, it will remove 
the conditions and· grant (unconditional) lawful permanent resident status. 

A motion to reopen is based on documentary evidence of new facts, and a motion to reconsider is 
based on an incorrect application of law or policy. The requirements of a motion to reopen are 
located at 8 C.F.R. § 103.5(a)(2), and the requirements of a motion to reconsider are located at 
8 C.F.R. § 103.5(a)(3). We may grant a motion that satisfies these requirements and demonstrates 
eligibility for the requested immigration benefit. 

II. ANALYSIS 

A. Motion to Reconsider 

A motion to reconsider must establish that our decision was based on an incorrect application of law 
or policy and that the decision was incorrect based on the evidence in the record of proceedings at 
the time of the decision. 8 C.F.R. § 103.5(a)(3). We do not consider new facts or evidence in a 
motion to reconsider. Further, a motion to reconsider must be supported by a pertinent precedent or 
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adopted decision, statutory or regulatory provision, or statement of USCIS or Department of 
Homeland Security policy. 

Here, the Petitioner has not met the requirements for a motion to reconsider. Although he asserts 
that USCIS continues "to misunderstand and misinterpret key components of the [project] which are 
leading to a faulty analysis," the Petitioner has not demonstrated that we erred in our previous 
analysis based on the record before us on appeal or the first combined motion. Further, the motion 
to reconsider does not cite to any relevant law, regulation, or precedent establishing that our previous 
findings were based on an incorrect application of the law, regulation, or USCIS policy. Instead, the 
Petitioner provides additional information and evidence, which we consider below. 

B. Motion to Reopen 

We explained in our previous dismissal of the Petitioner's appeal and subsequent denial of the first 
motion that the business plan did not credibly demonstrate that the requisite job creation will more 
likely than not occur. The job creation estimates in the business plan rely on the construction and 
operation of the hotel , which involves the post-construction sale of hotel condominium units. The 
evidence on appeal and on motion did not show that the project remained viable, due in part to a lack 
of project funding sufficient to not only resume the construction and remodeling of the hotel, but 
also to meet the JCE's obligations to its creditors in order to resolve legal disputes regarding the 
ownership and control of the project property. 

In our previous decisions, we noted that a judge appointed a receiver to the project in July 2015, and 
the subsequent agreement called for the refinancing of the existing first mortgage in addition to 
securing further credit on behalf of the JCE as part of the agreed-upon financing plan for the project. 
We also noted the Petitioner provided a loan agreement for $40,000,000, however, the record did not 
demonstrate the validity of the agreement, or that the amount was sufficient to meet the receiver's 
estimated $100,000,000 required to complete the project. Though the Petitioner contended in the 
first motion that only $37,000,000 is needed for project completion, the receiver's email 
correspondence confirmed that this amount would only cover construction costs, while project 
indebtedness and other amounts owed to claimants would total $75,500,000. We also noted that, 
contrary to the Petitioner's assertion, the evidence did not show the ongoing legal disputes, that 
potentially impact the project property' s ownership and could imperil the project, have been 
resolved. 

In this current filing, the Petitioner provides new documentation relating to the availability of funds 
for project completion. Specifically, he submits a letter from the project 
developer, and a term sheet from discussing potential financing for 
$65,000,000. states that he has "been working continuously to secure the funding 
needed to finish the hotel" and asserts that $65,000,000 would "allow us to retire" one of the 
$30,000,000 mortgages held by the hotel and provide $35,000,000 to "get the hotel open." We note 
that incorrectly states in his letter that the term sheet is "put forth by 

instead of 
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The December 12, 2017, term sheet does not demonstrate that the JCE has attained sufficient 
financing to complete the project. It is not an executed, binding agreement; rather, it includes 
"proposed terms pursuant to which" the lender will "consider entering into a loan transaction with 
[the Borrower]" and the "term sheet shall expire seven (7) days from the date hereof." Further, 

has not established his authority to execute such a loan transaction as the term sheet 
defines the potential borrower as "a single asset bankruptcy remote entity(s) with independent 
director(s) acceptable to [the Lender]."5 Moreover, the record does not demonstrate that the 
proposed $65,000,000 loan is sufficient to complete the project. 

To further support his assertion that the JCE will "imminently be able to complete the project and 
that sufficient funds will be available to do so," the Petitioner submits the 
January 12, 2018, receiver's report filed in the Circuit Court of the 

Florida. The report, however, does not support the Petitioner's assertions that the 
JCE has secured financing, as page 13 states: "the Receiver's mandate, Project completion, has been 
and continues to be frustrated by the absence of any expression of interest, much less of a loan 
commitment, from a bona fide Project lender to financing commitment to complete construction," 
and notes that "the already tenuous prospects for Project completion have simply become more 
remote." 

Considering the record in its totality, the Petitioner has not submitted sufficient evidence verifying 
the availability of additional funds or demonstrating that such funds would be adequate for project 
completion. Further, the Petitioner has not sufficiently addressed the . numerous outstanding legal 
and financial issues surrounding this project, and has not demonstrated that it is more likely than not 
that the predicted job creation, based on the hotel's construction and operation according to the 
business plan, will occur. Therefore, he has not established eligibility for the benefit sought. See 8 
C.F.R. § 204.6G)(4)(i)(B), (iii). 

III. CONCLUSION 

The Petitioner has not demonstrated that we based our previous decision on an incorrect application 
of law or USCIS policy. See 8 C.F.R. §103.5(a)(3). We have also considered the evidence offered 
on motion, together with previously filed documentation, and conclude that it does not overcome the 
grounds underlying our previous decision. See 8 C.F.R. § 103.5(a)(2). 

5 In addition, as noted in our previous decisions, the circuit court judge's order appointing the receiver states that the 
parties "shall present all financing offers to the Receiver" and that "the Receiver shall accept a reasonable financing 
proposal that best ensures the completion of the Project in accordance with this Order." See page 4, section 9 of the 
receiver agreement. 
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ORDER: The motion to reconsider is denied. 

FURTHER ORDER: The motion to reopen is denied. 

Cite as Matter of M-Y-A-, ID# 1443603 (AAO Aug. 3, 2018) 

5 




