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The Petitioner seeks classification as an immigrant investor pursuant to the Immigration and
Nationality Act (the Act) section 203(b)(5), 8 U.S.C. § 1153(b)(5). This fifth preference
classification makes immigrant visas available to foreign nationals who invest the requisite amount
of qualifying capital in a new commercial enterprise (NCE) that will benefit the United States
economy and create at least 10 full-time positions for qualifying employees.
The Chief of the Immigrant Investor Program Office denied the petition, concluding that the record
did not establish, as required, that the Petitioner had invested his own, lawfully obtained funds in a
"new" commercial enterprise or that he had created or would create the necessary jobs.
On appeal, the Petitioner submits additional evidence and asserts that the Chief misunderstood or
improperly analyzed the record.
Upon de novo review, we will dismiss the appeal.

I. LAW
A foreign national may be classified as an immigrant investor if he or she invests the requisite
amount of qualifying capital in an NCE. The commercial enterprise can be any lawful business that
engages in for-profit activities. The foreign national must show that his or her investment will
benefit the United States economy and create at least 10 full-time jobs for qualifying employees.
The invested capital must not derive, directly or indirectly. from unlawful means.
8 C.F.R. § 204.6(e) (definition of capital). To show the lawful source of the capital, a petitioner
must submit for example, foreign business and tax records or documentation identifying any other
source(s) of funds. 8 C.F.R. § 204.6(j)(3). Bank letters or statements corroborating the deposit of
funds, by themselves, are insufficient. Ho, 22 I&N Dec. at 210-11; Matter of Izwnmi, 22 l&N Dec.
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169, 195 (Assoc. Comm'r 1998). Finally, the record must trace the path of the funds back to the
petitioner. Ho, 22 l&N Dec. at 210-11; lzummi, 22 I&N Dec. at 195. 1
Finally, regarding job creation, a petitioner who has not created the necessary number of jobs must
submit a "comprehensive business plan" that demonstrates that due to the nature and projected size
of theNCE, the need for not fewer than 10 full-time qualifying employees will result within the next
two years. 8 C.F.R. § 204.6(j)(4)(i)(B). A comprehensive business plan as contemplated by the
regulations "should contain, at a minimum, a description of the business, its products and/or
services, and its objectives.'' Mauer of' Ho , 22 l&N Dec. 206, 213 (Assoc. Comm'r 1998). Ho
concludes that "[m )ost importantly, the business plan must be credible.'· !d.
II. ANALYSIS
The Petitioner indicated on the petition that he had invested $3.2 million for a 30% interest in
(the NCE), which acquired an existing golf course. He further specified that the
number of employees had increased from 0 to 37. In subsequent submissions, the Petitioner has
acknowledged that he is not responsible for the full $3.2 million, but contends that he invested more
2
than the requisite $500,000. The record includes settlement and payroll documentation. For the
reasons discussed below, the Petitioner has not shown that the NCE meets the regulatory definition
of "new." In addition, he has not established that he invested the minimum required amount of
capital or that theNCE has created or will create the requisite number of full-time jobs tor qualifying
employees.
A. New Commercial Enterprise
The regulation at 8 C.F.R. § 204.6(e) defines "new" as established after November 29, 1990. The
regulation at 8 C.F.R. ~ 204.6(h) explains that there are three ways to establish a commercial
enterprise that is new: creation of an original business, restructuring or reorganization of an existing
business such that a new commercial enterprise results, or a 40% expansion of the net worth or
employment level. While the Petitioner incorporated theNCE in 2009, it is the job-creating business
that must be examined in determining whether a new commercial enterprise has been created.
Matter (~{Soffici, 22 I&N Dec. 158, 166 (Assoc. Comm'r 1998).
The record supports the Chief's conclusion that the Petitioner has not created a new commercial
enterprise as described by regulation and precedent. The Chief concluded that the Petitioner had not
demonstrated that the golf course the NCE purchased was established on or after

1

These requirements confirm that the funds utilized are not of suspect origin. Spencer Enterprises. Inc. v. United States,
229 F. Supp. 2d I025 , I040 (E. D. Cal. 200 I), aff'd, 345 F.3d 683 (9th Cir. 2003) (holding that a petitioner had not
established the lawful source of her funds because she did not designate the nature of all of her employment or submit
five years of tax returns).
2
The record contirms that the NCE is located in a targeted employment area; thus, the requisite amount of qualifying
capital is downwardly adjusted from $1,000,000 to $500,000. See 8 C.F.R. § 204.6(1).
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November 29, 1990. In fact, according to the
website information the Petitioner
provided, it was built in 1989. On appeal, the Petitioner notes that the sales contract confirms that
the golf course was in receivership and "currently not in operation'' at the time. The buyer assumed
the obligation to restore the course "to playable condition."
owner and managing
member of the prior owner,
affirms that it only employed two or three
maintenance workers at the time of the sale.
While the purchase of propetiy from a defunct business does not preclude a finding that the ultimate
commercial enterprise is "new:' the Petitioner has not met his burden on this issue. At the outset,
the record does not resolve when the course closed and the sales agreement indicates that the NCE
will assume the seller's tangible property, including food, goods and inventory, licenses, and name.
Thus, the Petitioner has not created an original business. 8 C .F.R. § 204.6(h)(l ). In addition. the
Petitioner has not claimed and the record does not establish that theNCE restructured or reorganized
the golf course such that a new commercial enterprise resulted. 8 C.F.R. § 204.6(h)(2). Rather, the
job-creating business remains a golf course. See Sqffici, 22 I&N Dec. at 166 (holding that making
cosmetic improvements and changing ownership was insufficient restructuring or reorganization to
establish a new commercial enterprise). Finally, for the reasons discussed below with respect to job
creation, the Petitioner has not sufficiently documented that he has expanded the net worth or
number of employees by the necessary amount. 8 C.F.R. § 204.6(h)(3).
B. Investment of the Minimum Required Amount of Capital
The Petitioner has also failed to demonstrate that the invested funds are his and that he acquired
them lawfully. The purchase agreement identifies the buyer as
In
2005, the Petitioner purchased 100 shares (50%) of that company for $10. The Seller's Settlement
Statement for the golf course reflects that theNCE paid over $3.2 million for the golf course. While
executed the initial sales agreement, the Petitioner has documented with title and deed
verification that the NCE owns the property. The Petitioner presented letters and wire transfer
receipts reflecting that in October and November 2009,
barristers and solicitors, transferred $3.325,040 to an escrow account with
The letters advise the title company that the payments relate to the purchase of the golf course by

A petitioner must establish, pursuant to 8 C.F.R. 204.6(e), that the invested funds are his own.
Soffici, 22 I&N Dec. at 165, n.3; lzummi, 22 I&N Dec. at 195 (finding that deposits are insufficient,
the record must document the path of funds back to the petitioner). Here, the record demonstrates
that SRC invested the funds used to purchase the golf course property, not the Petitioner. A
corporation is a separate and distinct legal entity from its owners or stockholders. See Matter ofM,
8 l&N Dec. 24, 50 (BIA 1958. AG 1958); Matter of Aphrodite Investments Ltd., 17 I&N Dec. 530
(Comm'r 1980); and Matter qf Tessel, 17 I&N Dec. 631 (Act. Assoc. Comm 'r 1980). Thus, the
Petitioner cannot claim a portion of
investment as his own, despite his 50% ownership in the
company. Therefore, the record does not demonstrate that he has invested the minimum required
amount of capital.
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C. Direct Job Creation
To show that a new commercial enterprise will create not fewer than ten full-time positions for
qualifying employees, the regulation at 8 C.F.R. § 204.6(j)( 4)(i) provides that a petition must be
accompanied by documentation of any existing employees, including Forms I-9, or, if the job
creation is prospective, a comprehensive business plan. A qualit)ring employee must be a United
States citizen, a lawfully admitted permanent resident, or other immigrant lawfully authorized to be
employed in the United States. See 8 C.F.R. § 204.6(e). A full-time employee is one who works at
least 35 hours per week. Section 203(b)(5)(D) of the Act.
First, the Petitioner has not demonstrated that the documented employees are those of the NCE, as
required. The Forms 941 and payrolls record identify the employer as
While the definition of a new commercial enterprise at 8 C.F.R. § 204.6(e) may include whollyis a wholly-owned
owned subsidiaries, the Petitioner has not established that
subsidiary of the NCE. On appeal, it offers the Articles of Incorporation and the Statement of
Information the company filed in California. While t\vo of the three directors are shareholders of the
NCE, the record lacks 0\vnership information confirming that theNCE owns 100% of the interest in
For this reason, the Petitioner has not established that the NCE or its
wholly-owned subsidiary has created any jobs.
Even assuming
is a \Vholly-owned subsidiary of the NCE, the record does not
show the necessary job creation. The Petitioner indicated that the NCE had increased its employees
from 0 to 37. The Forms 941, Quarterly Federal Tax Returns, confirm 28 employees in the first
quarter of 2015, 20 in the second quarter, 19 in the third quarter, and 30 in the fourth quarter.
Payroll documentation for the period ending January 30, 2016, reflects 29 employees total, 10 of
whom worked part-time. The records ending July 2. 2017, how·ever, list 13 employees, 11 of whom
worked part-time.
As noted above,
indicates that the golf course employed t\vo or three maintenance
workers prior to the NCE's purchase of that property. The Petitioner pooled his investment with a
partner who also sought EB-5 status. Accordingly, the Petitioner must verify that the NCE has
created or will create at least 20 full-time positions for qualifYing employees. 8 C.F.R. § 204.6(g).
Given that two or three employees were already working at the golf course, theNCE \Vould need to
employ at least 22 full-time employees total. The record does not document more than 19 full-time
employees at any one time, and that number decreased to two in the most recent payroll records.
Moreover, the Petitioner has not supplied Forms 1-9 and supporting documentation corroborating
that any of the employees are qualifying. As the record does not contain a business plan
demonstrating the need tor the necessary number of employees, the Petitioner has not established
that theNCE has created or w·ill create the requisite jobs.
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III. CONCLUSION
The Petitioner has not demonstrated that he created a new commercial enterprise, that he invested his
own, lawfully obtained funds, or that the NCE has created or will create the necessary jobs at the
NCE or a wholly-owned subsidiary.
ORDER:

The appeal is dismissed.
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