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The Petitioner seeks classification as an immigrant investor pursuant to the Immigration and
Nationality Act section 203(b)(5), 8 U.S.C. § 1153(b)(5). This fifth preference (EB-5) classification
makes immigrant visas available to foreign nationals who invest the requisite amount of qualifying
capital in a new commercial enterprise (NCE) that will benefit the United States economy and create
at least 10 full-time positions for qualifying employees.
The Petitioner is one of multiple immigrant investors who have tiled a Form I-526, Immigrant
1
Petition by Alien Entrepreneur, based on investment in
the NCE. The
NCE has loaned EB-5 funds to
the job creating entity (.ICE), to develop and
operate the
(the project}, a 79-unit condominium hotel located in
Florida. The Petitioner indicates that the JCE's wholly owned subsidiary,
owns the project.
The Chief of the Immigrant Investor Program Office denied the petition, concluding that the record
did not establish, as required, that the Petitioner's $500,000 investment would, more likely than not.
3
result in the necessary job creation. The Chief denied subsequent motions to reopen and reconsider
the matter, finding that the Petitioner did not adequately address overarching credibility concerns
about the project or its job creation estimates.
On appeal , we found that the Petitioner did not overcome the Chiefs basis tor denial. after
considering all of the evidence in the record, including documentation provided in response to our
notice of intent to dismiss the appeal (NOI0). 4

1

The NCE's general partner is
a U.S. Citizenship and Immigration Services
(USC!S) designated regional center. See Departments of Commerce, Justice. and State, the Judiciary, and Related
Agencies Appropriations Act, 1993 (Appropriations Act) section 610, as amended.
2
To minimize confusion. we will refer to both the JCE and its wholly owned subsidiary.
as "the
JCE.''
3
The Petitioner indicates that the NCE is located in a targeted employment area, and that the requisite amount of
~ualifying capital is downwardly adjusted from $1,000,000 to $500.000. See 8 C.F.R. ~ 204.6(1).
See Matter o(M-Y-A-. 10# 118546 (AAO June 13, 2017).
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The matter is now before us on a joint motion to reopen and reconsider. in which the Petitioner
oilers additional evidence, and asserts that we erred in our analysis regarding the credibility of the
Petitioner's business plan and the job creation estimates therein.
Upon review. we will deny both motions.
I. LAW

A foreign national may be classified as an immigrant investor if he or she invests the requisite
amount of qualifying capital in a NCE. A petition based on an investment through a regional center
must be accompanied by evidence that the investment will create at least I 0 full-time positions for
qualifying employees either directly or indirectly. 8 C.F.R. § 204.6Q)(4)(iii). The investor may satisfy
the job creation requirements by presenting reasonable methodologies, supported by a comprehensive
business plan. 8 C.F.R. § 204.6G)(4)(i)(B), (iii).
A comprehensive business plan as contemplated by the regulations should contain. at a minimum, a
description of the business, its products or services, and its objectives. l'vfatter o{Ho, 22 l&N Dec.
206, 210 (Assoc. Comm 'r 1998). Elaborating on the contents of an acceptable business plan. Ho.
22 I&N Dec. at 213. states that the plan should contain a market analysis. the pertinent processes and
suppliers, marketing strategy, organizational structure. personnel's experience, stat1ing
requirements, timetable for hiring, job descriptions, and projections of sales, costs, and income. The
decision concludes: "Most importantly, the business plan must be credible." !d.
An individual seeking classification as an immigrant investor files a Form 1-526 petition. If USC IS
grants the petition and an application to adjust status, the investor receives conditional permanent
resident status. Approaching the end of a two-year period of conditional status, the investor must
request that the conditions be removed by filing a Form I-829. Petition by Entrepreneur to Remove
Conditions. If USC IS determines that the investor has met all program requirements, it will remove
the conditions and grant (unconditional) lawful permanent resident status.
A motion to reconsider must offer the reasons for reconsideration and be supported by any pertinent
precedent decisions to establish that the decision was based on an incorrect application of law or
USCIS policy. 5 A motion to reconsider is based on the existing record and the Petitioner may not
introduce new facts or new evidence relative to his or her arguments. A motion to reconsider
contests the correctness of the original decision based on the previous factual record, as opposed to a
motion to reopen which seeks a new hearing based on new materials. 6
A motion to reopen must state new facts and be supported by documentary evidence. 8 C.F.R.
§ 103.5(a)(2). The regulation at 8 C.F.R. § 103.5(a)(2) does not define what constitutes a ''new''
fact, nor does it mirror the Board of Immigration Appeals' (the Board) definition of "new·· at
5
6

8 C.F.R. § 103.5(a)(3).
Compare 8 C.F.R. § I03.5(a)(3) and 8 C.F.R. § I 03.5(a)(2).
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8 C.F.R. § 1003.23(b)(3) (stating that a motion to reopen will not be granted unless the evidence
"was not available and could not have been discovered or presented at the former hearing''). Unlike
the Board regulation, we do not require the evidence of a "new fact" to have been previously
unavailable or undiscoverable. Instead, we interpret "new facts" to mean facts that arc relevant to
the issue(s) raised on motion and that have not been previously submitted in the proceeding. which
includes the original petition. Reasserting previously stated facts or resubmitting previously
provided evidence does not constitute "new facts.''
II. BACKGROUND
In 2009, the JCE purchased a vacant hotel on property located in
Florida, with the
intention of reopening it as a 79-unit condominium hotel after reconstruction and redevelopment.
The Chief denied the petition and subsequent motions to reopen and reconsider the matter, finding
that the materials submitted did not demonstrate that the necessary job creation would more likely
than not occur. In support of this conclusion, he cited ongoing disputes over project ownership.
pending lawsuits, as well as a lack of funding. See Ho, 22 l&N Dec. at 213. Specifically. he
determined that the Petitioner had not shown, "due to the nature and projected size of the new
commercial enterprise, the need for not fewer than ten (I 0) qualifying employees [per foreign
national investor] will result ... within the next two years ... See 8 C.f.R. § 204.6(j)(4)(i): see also
8 C.F.R. § 204.6(g).
Prior to dismissing the Petitioner's appeal , we issued a NOID. noting that according to an
2015 news article in the record. the
has been involved in ''an internal
ownership dispute" since tall 2014. We further noted that a circuit court judge in
Florida. appointed a receiver 7 to the Project in July 2015, and that the receiver's
2015 motion to the circuit court judge provided: ''[ n]o construction is occurring" and "the Project
cannot resume without the submission and approval .. . of a zoning application... In addition, we
referenced publicly available material including a1ticles and press releases, which described misuse
of project funds, and indicated that construction had not resumed since fall 2014.
In dismissing the appeal, we agreed with the Director that the business plan did not credibly
demonstrate that the requisite job creation will more likely than not occur. The job creation
estimates in the business plan rely on the construction and operation of the hotel, which involves the
post-construction sale of hotel condominium units. The evidence on appeal did not show that the
project remained viable. due in part to a lack of project funding sutlicient to not only resume the
construction and remodeling of the hotel, but also to meet the JCE's obligations to its creditors!! in
order to resolve legal disputes regarding the ownership and control of the project property. The July
2015 Amended Agreed Order on Plaintiff's Motion to Appoint Receiver (receiver agreement) calls
7

Receivership is one method to help investors recover funds in a fraud case. See Fast Answers, U.S. Securities and
Exchange Commission, http://www. sec.gov/answers/recoverfunds.htm (last accessed .fan. I0, 20 17).
s The JCE secured loans using the project property as collateral, to include a $27.5 million mortgage from
in 20 13, in addition to the NCE"s secured loan to the JCE.

.
Malter of M-Y-A-

for the refinancing of the existing first mortgage in addition to securing further credit on behalf of
9
the JCE as part of the agreed-upon financing plan for the project.
In response to our NOID/RFE, the Petitioner provided a loan agreement for $40 million from
a managing member of the JCE. executed the loan
agreement on behalf of the JCE. However, we noted in our appellate decision that the record did not
demonstrate that
had the authority to execute such an arrangement, or that the receiver
had reviewed and approved the loan agreement. 1 Furthem1ore, we found the $40 million in
financing was substantially less than $100.000,000 estimated by the receiver to complete the project,
11
and as such was insufficient evidence that the JCE had obtained enough funding for the project.
Additionally, while the Petitioner provided an April 2017 letter from a construction tirm which
indicated that workwould recommence in June 2017, the record contained no indication that the
receiver had reviewed and approved ofthese developmentplans. In light of the above, we concluded
on appeal that the Petitioner had not established that he will create at least 10 jobs through his
investment in theNCE. See 8 C.F.R. ~ 204.6(e), (j).

°

III. ANAL YSJS
A. Motion to Reconsider

The Petitioner's tiling does not meet the requirements for a motion to reconsider. As noted above. a
motion to reconsider must be supported by any pertinent adopted or precedent decisions to establish
that our findings were based on an incorrect application of law or USCIS policy. and that the
decision was incorrect based on the evidence in the record at the time it was rendered. See 8 C. F. R.
§ I 03 .5(a)(3 ). The Petitioner contends that we made "a fundamental error concerning the amount of
funds needed to complete the project,., asserting that only $3 7,000,000 is needed to complete the
12
project rather than the $100,000,000 estimate referenced in our decision. He has not explained or
demonstrated, however, how we erred in our previous analysis based on the record before us on
appeal .
Consistent with the receiver agreement. the costs inherent in the project are not limited to the hard
and soft ones required to abide by the approved construction permit for completion of the project,
9

The NCE agreed to subordinate its rights, title, and interests in the project and the hotel property through its recorded
mortgage on the property, in order to facilitate the restructuring of the existing first mortgage and a further extension of
credit at an amount not to exceed $70,000,000. See page 3, section 8 of the receiver agreement.
10
The circuit court judge's order appointing the receiver states: ''The Parties have agreed to endeavor to obtain funds
and financing to complete construction of the Project and shall present all financing offers to the Receiver. In all events,
the Receiver shall accept a reasonable financing proposal that best ensures the completion of the Project in accordance
with this Order.'" See page 4. section 9 of the receiver agreement.
11
See page II , section 20 of the February 2016 Receiver Rcp011 to the Court.
1
~ While the Petitioner's brief indicates that the $100,000,000 figure originated from the Chiefs "mistaken reading of a
newspaper article," this estimate was contained in the receiver's February 2016 initial report, as referenced in the Chief s
motion denial and our appeal dismissal.
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but also include the costs associated with addressing the financial interests of the parties. The
receiver explained in page 8, section 10 of his February 2016 initial report to the court that the JCE' s
operating account balance on January 15, 2016 was $21.590.42. He estimated in page 12. section 20
of his report that the costs for the successful completion of the project would likely be in excess of
$100,000,000 as follows:
Use of Funds
Alleged senior mortgage debt
Alleged subordinate construction debt
encumbering the property
Construction hard costs
Furniture, fixtures, equipment, supplies,
soft costs, pre-opening and working
capital expenses
Financing costs
Costs to discharge previously accrued
contractor, trade, and supplier payables
Total Estimated Project Costs

Cost
$29,000,000
$36,000,000
$15,000,000
$8,000,000 to $12,000.000

$10,000,000
$4.500,000
$102,500,000

The Petitioner maintained on appeal that the JCE, with the assistance of the NCE. possessed
sufficient funds to complete the construction of the project. resolve the legal encumbrances on the
project property, and affect the sale of the hotel condominiums as described in the business plan, in
order to create the necessary jobs. We disagreed and explained in our decision dismissing the appeal
that the Petitioner had not submitted a credible and comprehensive business plan showing that the
necessary job creation will more likely than not occur. See 8 C.F.R. § 204.6(j)(4); see also 8 C.F.R.
§ 204.6(g). While the Petitioner requests that we reconsider our previous decision dismissing his
appeal, and contends that our previous decision was erroneous. he has not established our decision
was incorrect based on the previous factual record, and he docs not support his position with any
precedent decision demonstrating we incorrectly applied any Jaw or policy.
B. Motion to Reopen

In this motion, the Petitioner provides new documentation 13 relating to the costs for completion of
the project as evidence that only $3 7,000.000 is needed to complete the project. Spccitically. the
Petitioner submits an email from the receiver in which he confirms his prior estimate that
$37,000,000 will be required to finish the construction aspect of the project, noting that the financing
cost portion of that estimate may be lower. However, the email also reailirms that the other portion
of the $100,000,000 estimate included $72,500.000 in project indebtedness and amounts owed to
then-known claimants, with an additional $3,000,000 now known to be owed to the
"relating to project incompletion."

" We have reviewed all of the evidence provided on motion. including documentation not specifically referenced herein.
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The Petitioner cites the above-referenced email as establishing that the $40,000,000 loan offer from
is sutlicient capital to complete the project. However, while the amount may be enough to
cover the costs of completing the development, the Petitioner has not shown that such funds could be
put solely toward construction costs, or that the resulting properties could then be sold, despite the
14
project's outstanding debt. In sum, the Petitioner has not demonstrated on motion that the JCE has
acquired sufficient capital to meet the other estimated project costs. or that the receiver has
subsequently lowered his estimates relative to these other costs. As stated in our previous decision.
in the absence of sufficient material verifying the availability of the needed funds, the Petitioner has
not demonstrated that the JCE will, more likely than not, create the required number ofjobs.
Moreover, the Petitioner has not presented sufficient evidence to overcome our findings regarding
loan agreement. The Petitioner provides new documentation on motion
the validity of the
verifying that
the signatory for the JCE on the loan offer. holds an ownership interest
in the JCE. However. this evidence does not demonstrate that
had the authority to
obtain such a mortgage on the project property based on the terms of the receiver agreement. As
stated above and in our appellate decision, that agreement requires all financing offers to be
presented to the receiver. 15 In addition, the receiver is required to provide a detailed report every
calendar quarter to the court, and to the attorneys of record for the patties to the agreement which
sets forth all receipts and disbursements, changes in property assets, and claims against the assets
16
that have occurred during the previous quarter.
The record includes a February 2016 receiver report that preceded the
loan offer, in which the
receiver noted that he had engaged in discussions with prospective lenders who were referred to him
by the parties to the receiver agreement, and the only loan term sheet for project completion
financing provided to him had " since expired without additional interest from the prospective
lender." However, the Petitioner has not provided any receiver reports issued after February 2016,
or other documentary evidence that the receiver has either reviewed or agreed to the
financial
loan offer, which uses the receivership property as collateral. Without additional corroboration. the
submitted evidence is insufficient to show that the JCE has secured the necessary funds to restart and
complete the project.
Lastly, as evidence that the ownership of the project property is not in dispute, the Petitioner points
to the newly provided documentation verifying
ownership interest. This evidence,
however, does not demonstrate that the ongoing legal disputes that potentially impact the ownership
of the project property, to include foreclosure proceedings filed in 2014 against the JCE by
the holder of the first mortgage on the hotel property, have been resolved. and thus
no longer imperil the project.
14

For instance, this debt includes, in part, $36,000,000 in construction debt that the receiver described as ·'encumbering
the property."
15
We also noted in our last decision that, in an August 20 15 letter. the receiver indicated that "current ownership has
been removed from any operational control or decision-making processes regarding the Project:·
16
Receiver agreement, page 2, section 5.
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Considering the entire record, including the evidence provided on motion, the Petitioner has
provided insufficient documentation verifying the availability of additional funds. As such, he has
not established that the JCE will acquire the financing needed to pay its existing debts. construct the
hotel, sell the hotel condominium units, and operate the property as "a tirst class. 5 star.
condominium hotel" in accordance with the business plan. The Petitioner must demonstrate that it is
more likely than not that the predicted job creation will occur. Because the Petitioner has not
sufficiently addressed the numerous outstanding legal and financial issues surrounding this project.
we conclude that he still has not met this burden. See 8 C.F.R. § 204.6G)( 4)(i)(B), (iii).
III. CONCLUSION
The Petitioner has not demonstrated that we based our previous decision on an incorrect application
of law or USCIS policy. See 8 C.F.R. § 103.5(a)(3). We have also considered the evidence offered
on motion, together with previously filed documentation. and conclude that it does not overcome the
grounds underlying our previous decision. See 8 C.F.R. § 103.5(a)(2).

ORDER: The motion to reopen is denied.
FURTHER ORDER: The motion to reconsider is denied.

Cite as Matter o{M-Y-A-. ID# 781849 (AAO Jan. 17, 2018)

