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The Petitioner seeks classification as an immigrant investor pursuant to the Immigration and 
Nationality Act (the Act) section 203(b)(5), 8 U.S.C. * 1153(b)(5). This fifth preference (EB-5) 
Classification makes immigrant visas available to foreign nationals who invest the requisite amount 
of qualifying capital in a new c9mmercial enterprise (NCE) that' will benefit the United States 
economy and create at least 10 full-time positions for qualifying employees. 

The Chief of the Immigrant Investor Program Office denied the petition, concluding that the record 
did not estab lish the Petitioner's eligibility for the classification. On appeal, the Petitioner subm its 
additional evidence and asserts that he is eligible. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

A foreign national may be classified as an immigrant investor if he or she invests the requisite 
amount of qualifying capital in an NCE. The commercial enterprise can be any lawful business that 
engages in for-profit activities. The foreign national must show that his or her investment will 
benefit the United States economy and create at least 10 full-time jobs for qualifying employees. 
See generally section 203(b)(5) of the Act; 8 C.F.R. § 204.6. 

II. ANALYSIS 

The Petit ione r indicated in the petition that in October 2014, he invested $1,000,0001 in 
the NCE, which plans tq build and operate a 400-student school and dormitory 

in Nevada. According to a June 2017 letter that he filed in response to the Chief s request for 
evidence (RFE), the NCE has three members: (1) Institute for 

1 The minimum required amount of c<~pital is $1,000,000, or $500,000 if a peti tioner is making a 4ualifying investment 
in a targeted employment area. See 8 C. F.R. § 204.6(1)(1 )-(2). 
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; (2) the Petitioner; and (3) 
investment and members? 

A. Investment of Capital 

and it intends to accept additional 

To establish eligibility for this classification, a petitioner must show, among other requirements, that 
he or she has placed the required amount of capital at risk for the purpose of generating a return. 
8 C.F.R. § 204.6(j)(2). Beyond transferring funds to theNCE's account, a petitioner must document 
the actual undertaking of business activity; otherwise, no assurance exists that the funds will in fact 
be used to carry out the business of the commercial enterprise. Matter ofHo, 22 I&N Dec. 206, 210 
(Assoc. Comm'r 1998). De minimis actions, such as s igning a lease agreement, without more, are 
insufficient to establish that a petitioner has placed the required amount of capital at risk. /d. 

Evidence of mere intent to invest, or of prospective investment arrangements entailing no present 
commitment, will not suffice to show that the petitioner is actively in the process of investing. 
8 C.F.R. § 204.6(j)(2). In addition, a petitioner must establish that all eligibility requirements for the 
immigration benefit have been satisfied from the time of the filing and continuing through 
adjudication. 8 C.F.R. § '103.2(b)(l). 

1. Eligibility at the Time of Filing 

In his initial filing, the Petitioner provided a January 2015 "Agreement of Purchase and Sale of 
Property and Escrow Instructions," indicating that the NCE would purchase an approximately five 
acres property in Nevada. He also offered a June 2015 "Notice of Final Action," stating 
that Nevada, approved theNCE's land use application to build a school and dormitory 
on the site. In addition, he submitted proposals from an environmental site assessment firm , a civil 
engineering and land-surveying firm, and an architectural firm regarding the development of the site. 

These documents illustrate that, at the time of filing, the NCE had taken de minimis business action, 
similar to signing a lease agreement, and that the Petitioner did not place his purported investment at 
risk. The January 2015 property purchase agreement required the NCE to make a $50,000 deposit, 
and the proposals indicated that the NCE had agreed to hire various entiti es to develop the site. 
Even if we were to assume that the Petitioner's funds paid for these expendi tures, they totaled 
substantially less than $1,000,000, and thus did.inot confirm that he placed that amount at risk. In 
addition, the Petitioner acknowledged in his RFE response that the property purchase did not 
materialize, which supports a finding that the NCE had minimal business activity at the time he filed 
the petition. As noted, de minimis actions, such as those discussed above, are insufficient to 
establish a petitioner' s actual commitment of capita l in theNCE. See 8 C.F.R. § 204.6(j)(2); Ho, 22 

2 The Chief concluded that the Petitioner made material changes to his petition because he presented an updated business 
plan. We disagree wi th this conclusion. In this case, the updated plan changes some aspects of the initial one, however, 
the nature of the NCE's business remains the same, which is to build and operate a 400-studcnt school that also has a 
dormitory. 
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l&N Dec. at 210. As such, the Petitioner has not demonstrated his eligibility for the classification at 
the time he filed the petition . . 

2. Minimum Required Capital 

In addition , the record does not support the Petitioner's claim that he has contributed $1,000,000 to 
the NCE. The bank record indicates that in October 2014, his spouse, remitted 
$1,000,000 to a member of theNCE, which then deposited $900,000 
in a high yield savings account and $100,000 in a business checking account. Both accounts belong 
to DBA not the NCE. 

The Petitioner has not established that remitted the entire $1,000,000 
to the NCE or use it for the NCE's operation. According to a chart and documents the Petitioner 
submitted in support of his RFE response, after the NCE' s unsuccessful . attempt to purchase land, 

identified another property, and paid a $20,000 deposit in November 
2015 as well as an additional $682,708.94 in· February 2016 to acquire it.3 The NCE's bank 
statements a lso show that the NCE received $·141 ,323.72 from 
(1) $125,000, $8,693.36, and $2,000 in March 20]6, and (2) $5,627.43 and $2.93 in May 2016. On 
appeal, the Petitioner indicates that the NCE had paid a nonrefundable $50,000 down payment when 
it executed the January 2015 property agreement.· The total amount that 

spent to purchase land and remitted to theNCE was $894,032.66, less than the $1,000,000 
that the Petitioner claims to have invested in the NCE. Additionally, Schedule L of theNCE's 20 IS 
and 2016 U.S. Returns of Partnership Income, Internal Revenue Service (IRS) Forms 1065, provides 
that the NCE did not have any assets, such as the Petitioner's claimed contribution of $1 ,000,000 
during these two years. 

Furthermore, in his RFE response, the Petitioner submitted a chart entitled "Expenses of the NCE" 
that included several entries for "Investor Recruitment-Travel Expenses," "Food Items/Gifts for 
Visiting Investors," " Housing Items for Visiting Investors," "New Investor Accommodations Rental
Cleaning," " New Investor Accommodations (Rental during Visit)," "Accreditation & Recruitment 
Marketing," " Business Travel Expense-China/USA Round Trip," and "New Investor Recruitment 
Fees." The Petitioner has not explained what funds the NCE used to pay these expenses. If the 
Petitioner's $1,000,000 purported investment had been used to solicit investors, then it would not be 
available to the NCE for job creation purposes. See 8 C.F.R. § 204.6(j)(2); Ho, 22 I&N Dec. at 209; 
Matter of Izmir, 22 I&N Dec. 169, at 179 (Assoc. Comm' r 1998) (the full amount of EB-5 capital 
must be made available to the entity most closely associated with the job creation upon which the 
petition is based). 

~ We note that the Chief found that the usc of EB-5 funds to purchase land did not place the capital at risk, reasoning that 
it could be sold. Contrary to the Chief, we find the N~E's purchase of property in furtherance of its business plan 
would sufficiently place any EB-5 capital used at risk, and therefore withdraw that portion of his decision. 

3 
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Moreover, the Petitioner has presented conflicting information regarding his ownership interest in 
the NCE. Page 2 of the petition, as well as the Jetter accompanying his initial fili ng, indicates that he 
owns 12.125% of the NCE. However, his 20:15 and 2016 tax filings - Partner's Share of Income, 
Deductions, Credits, etc., IRS Schedule K-1 , Form 1065 -state that he owns 8% of the NCE. As the 
Petitioner has offered inconsistent evidence relating to his ownership interest in the NCE, he must 
resolve these inconsistencies with independent, objective evidence pointing to where the truth lies. 
See Matter of Ho, 19 l&N Dec. 582. 591-92 (BIA 1988). He, however, has not done so. In light of 
the insufficient evidence confirming that he placed $1,000,000 at risk in the NCE, that the entire 
amount of his purported investment are available to the NCE for job creation purposes, and 
inconsistencies relating to his ownersh ip interest, the Peti tioner has not demonstrated that he 
contributed $1,000,000 to the NCE or owns 12.125% of the company, as claimed in the peti tion . 

B. Required Amount of Capital 

To establish eligibility for this classification, the record must demonstrate, among other 
requirements, that the petitioner has placed his or her own capital at risk in the NCE. See Ho, 22 
I&N Dec. at 213; Matter of Sofflci, 22 I&N Dec. 158, 164-65 n.3 (Assoc. Comm'r 1998) (providing: 
" [a] petitioner must . .. establi sh, pursuant to 8 C.F.R. § 204.6(e), that funds invested are hi s [or her] 
own"). In addition, the petitioner must document the complete path of his or her capital, and cannot 
establish the lawful source of funds merely by submitting bank letters or statements reflecting the 
deposit of funds. Ho, 22 I&N Dec. at 210-11 ; Izmir, 22 l&N Dec. at 195. Without documentation 
of the path of funds, an investor cannot show that the funds are his or her own. Izmir, 22 I&N Dec. 
at 195. · 

' As di scussed m the Chiefs decision, the Petitioner has not demonstrated his ownership of the 
$1,000,000 his spouse remitted to in October 2014. Although this 
entity is not the NCE, the Petitioner claims this transfer represents his investment of EB-5 capital. 
He states that he received 52,000,000 renminbi (RMB) or approximately $8,000,000 in December 
2010 as relocation compensation. He explains in a June 2017 notarized statement that he was the 
legal representat ive and legal agent of 

and received the funds as compensation to relocate the enti ty's factory. 
According to a consultation opinion from a certified public accountant fi rm, the purpose of the 
relocation w as to allow for the development and construction of a software park at the site. 

While the Petitioner may have been legal representative and 
legal agent, he has not offered documents, such as stock or ownership certificates, confirming his 
interest in the company or his entitlement to the re location compensation. In his June 2017 notarized 
statement, he states that he had "owned the use right of the . .. land." The accompanying evidence , 
including ' and "Application," 
however, shows that not the Petitioner, had the right to use the 
land to build an "automobile service factory area." Without additional corroboration, the Petitioner 
has not establ ished that he lawfull y acquired the relocation compensation, a portion of which he 
claims to have invested in the NCE. 

4 
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Furthermore, the Petitioner has not presented documents, such as bank records, confirmi ng that after 
receiving the December 2010 relocation compensation, he or his spouse retained at least $1,000,000 
for approximatel y four years before remitting it to in October 2()]4. 
Without additional ev idence, the Petitioner has not sufficiently documented the complete path of the 
funds. In light of the above, he has not demonstrated that he placed hi s own funds at risk in the 
NCE. 

C. Job Creation 

To establish eligibility for this classification, a petitioner must show, among other requi rements, that 
his or her contribution to the NCE results in employment creation. The regu lation at 8 C.F. R. 
§ 204.6(j)(4)(i) provides that to show job creation, a petitioner must submit: 

(A) Documentation consisting of photocopies of relevant tax records, Form 1-9, or 
other s imilar documents for ten (10) qualifying employees, if such employees 
have already been hired following the establishment of the new commercial 
e nterprise; or 

(B) A copy of a comprehensive business plan ~bowing that, due to the nature and 
projected size of the new commercial enterprise, the need for not fewer than ten 
(10) qualifying employees will result, including approximate dates, within the 
next two years,4 and when such employees will be hi red. 

Prospective job creation must be demonstrated through submission of a comprehensive business 
plan. The precedent decision Matter of Ho held that, to be "comprehensive," a business plan "must 
be sufficiently detailed to permit [U.S. Citizenship and Immigration Services (USCIS)] to draw 
reasonable inferences abou t the job-creation potential." 22 l&N Dec. at 213. "Mere conclusory 
assertions[, however,] do not enable [USCIS] to determine whether the job-creation projections are 
any more reliable than hopeful speculation." /d. A comprehensive business plan should contai n, at 
a minimum, a description of the business, its products or services, and its objectives. /d. 

Elaborating on the contents of an acceptable business plan, Ho, 22 l&N Dec. at 213, states that it 
should contain a market analysis, including information on competing businesses, their relati ve 
strengths and weaknesses, a comparison of the competition's products and pricing structures, as well 
as job descriptions for all of the NCE's anticipated positions. The decision concludes: "Most 
importantly, the business plan must be credible." Id. 

4 The two-year job creation period described in 8 C.F.R. § 204.6(j)(4)(i)(B) commences six months after the adjudication 
of the petition. USCIS Po licy Memorandum PM-602-0083, £8-5 Adjudications Policy I 9 (May 30, 20 13), 
hltps://www.uscis.gov/laws/policy-memoranda; see also 6 USCIS Policy Manual G.2(D)(5), 
https://www.uscis.gov/policymanual. 
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The Petitioner has not met the job cr~ation requirements. The NCE's payroll documents indicate 
that it has created one job. The record, however, does not include a comprehensive and credible 
business plan confirming that it will create the requisite number of jobs wit hin two years. In his 
RFE, the Chief determined that the initial business plan was not comprehensive or credible. In 
response, the Petitioner offered an updated business plan. Page 11 of the updated plan indicates that 
the NCE will create 90 full-time positions. The updated plan, however, is still insufficient to 
demonstrate that the NCE will meet the employment creation requirements. See Ho , 22 I&N Dec. at 
213. 

The " Financial Summary" section of the updated business plan indicates that the NCE will need a 
total investment of $13,500,000 to build and operate its school and dormitory. This in formation, 
however, is inconsistent with the $16,500,000 estimated "total development costs" specified on page 
3 of the June 2017 letter that the Petitioner submitted in hi s RFE response. The Peti tione r has 
offered inconsistent evidence relating to the capital the NCE needs, and must therefore reso lve thi s 
inconsistency with independent, objective evidence pointing to where the truth lies. See Ho, 19 I&N 
Dec. at 591 -92. He has not done so here. 

Assuming arguendo that the NCE will need $13,500,000, the Petitioner has not submitted suffic ient 
documents confirming that it has secured or will likely secure this amount. The updated business 
plan states that the NCE will receive $5,000,000 from foreign national investors, $3,000,000 from 
non-foreign national private investors, and $5,5000,000 from , its 
general partner, in the form of "asset transfer/in-kind," "construction Joan," and "property asset 
sale/transfer. " 

While the Petitione r indicates that he has contributed $1 ,000,000 and another foreign national 
investor, has contributed $500,000, he has not offered sufficient documentation 
showing that the NCE will likely obtain an additional $12,000,000. As the Chief discussed on page 
10 of his decision, the record "lack[ s evidence] ... of additional financi ng devoted to the business 
aims of the [NCE's] project." On appeal, the Petitioner does not discuss this issue or present 
evidence confirming that the NCE will likely acquire the necessary funds. He also does not present 
documents verifying that the NCE w ill likely secure capital fro m othe r investors or that 

will likely have $5,500,000 worth of assets to contribute to the NCE. Without 
documentation showing that the NCE will likely have an additional $12,000,000, the Petitioner has 
not established that the updated business plan, including its employment creation projections that are 
predicated on the NCE having access to $13,5000,000, is comprehensive or credible. 

In addition, although not- discussed in the Chiefs decision , the updated business plan contains 
insufficient information on the NCE's competitors and anticipated jobs. It does not include an 
analysis of competing businesses' relative strengths and weaknesses, or a comparison of the 
competition's products and pricing structures. See H o, 22 l&N Dec. at 213. It also does not have 
job descriptions for all the positions the NCE plans to create. /d. Ho explains that these types of 
information should be included in a comprehensive business plan. In light of the above, the 
Petitioner has not presented a comprehensive· or credible business plan demonstrating that the NCE 
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will create at least 10 full-time positions for each foreign national seeking the immigrant investor 
classification. 

III. CONCLUSION 

The Petitioner has not shown that he has invested $1,000,000 of his own capital in the NCE, as 
claimed in the petition. In addition, he has not satisfied the employment creation requirements. 
Based ·on these reasons, he has not established his eligibility for the immigrant investor 
classification. 

ORDER: The appeal is dismissed. 

Cite as Matter of D-Y-, ID# 1060192 (AAO June 15, 2018) 
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