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APPEAL OF IMMIGRANT INVESTOR PROGRAM OFFICE DECISION 

PETITION: FORM 1-526, IMMIGRANT PETITION BY ALIEN ENTREPRENEUR 

The Petitioner seeks classification as an immigrant investor pursuant to the Immigration and 
• Nationality Act (the Act) section 203(b)(5), 8 U.S.C. § 1153(b)(5). This ti fth preference 

classiflcati_on makes immigrant visas available to foreign nationals who invest the requisite amount 
of qualifying capital in a new commercial enterprise (NCE) that will benetit the United States 

. economy and create at least I 0 full-time posi tions for qualifying employees. 

The Chief of the Immigrant Investor Program Office denied the petition, concluding that the record 
did not establish, as required, that the Petitioner's investment in doing 
business as the NCE; would create sufficient number of jobs. The Chief 
also determined that the Petitioner did not demonstrate t~at he has placed at least $ 1 ,000,000 1 at risk 
in theNCE. 

On appeal, the Petitioner submits additional evidence, asserting that he is eligible for the 
clas'sification. He maintains that he has invested in a troubled business and that his investment wi ll 
preserve as well as create the requisite number ofjobs. He also explains the NCE's use of his funds. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

A foreign national may be classified as an immigrant investor if he or she. invests the requisite 
amount of qualifying capital in an NCE. The commercial enterprise can be any lawful business that 
engages in tor-profit act ivities. The foreign national must show that his or her investment will 
benefit the United St~te s economy and create at least I 0 full-ti me jobs for qualifying employees. 
See generally section 203(b)(5) of the Act; 8 C.F.R. § 204.6. The regulation defines full-time 
employment to mean "a posi tion that requires a minimum of 35 working hours per week." 8 C.F.R. 
§ 204.6(e). 

1 The minimum required amount of capital in this case is $ 1,000,000. See 8 C.F.R. § 204.6(t)( l). 
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II. ANALYSIS 

The September 20 15 updated business plan provides the following: theNCE "perform[s] ambulance 
transports in the and of California." Its managing member is 

and it has four additional members, including the 
Petiti oner, who are seeking immigrant investor classificati on. In December 20 14, the NCE acqu ired 

The "Structure" section of the business plan states that theNCE "will 
convert its secured c la im to a 100% Equity ownership of under a plan of reorganization." 
In March 2015, the NCE "combined the operations of with 

2 a company in which theNCE has a 24% ownership interese. 

A. Job Creation 

The Petitioner has not demonstrated that the NCE has met or wi ll meet the j ob creation 
requirements. To establish employment creation, a petitioner must submi t evidence showing that his 
or her investment has already created the requisite number of jobs or provide a "comprehensive 
business plan" demonstrating that due to the nature and projected size of the NCE, the need for not 
fewer than I 0 full-time qualif)'ing employees wi ll result within the next two years.4 8 C.F.R. 
§ 204.6(j)( 4)(i). A comprehensive business plan "should contain , at a minimum, a description of the 
business, its products and/or services, and i"ts objectives." Maller (~l Ho, 22 I&N Dec. 206, 2 13 
(Assoc. Comm'r 1998). f-lo specifies, "[m]ost importantly, the business plan must be credible." !d. 
If a petitioner invests in a troubled business, as defined under 8 C.F.R. § 204.6(e),5 he or she may 
satisfy the job creation requirements through job creation as wel l as preservation. 8 C.F.R. 
§ 204.6(j)(4)(ii). 

In this case, the Petitioner maintains that the NCE's wholly owned subsidiary, 
troubled business bctore the NCE purchased it. The record, including 

2 Some documents in the record rc!cr to the entity as while other use 
We will assume that both names relate to the same business. 

was a 
20 14 U.S. 

·· We briefly identify a potential ground of ineligibility not raised by the Ch ief to inform the Petitioner that this issue 
should be addressed in any future proceedings. It appears that the NCE's purchase or whil:h is 
not discussed in th e Petitioner"s initial filing, may wnstitute an impermiss ible material change to the petition. See 
Kungys v. Uniled Slales, 4 85 U.S. 759, 770-72 ( 1988) (stating that a change in fact is material if the changed 
circumstances would have a natural tendency to influence or are predictably capable of affecting the decision): see also 
Mauer of hummi, 22 l&N Dec. 169. 175-76 (Assoc. Comm'r 1998) (finding that a petitioner may not make material 
changes to a petition that has already been filed in an effort to make an apparently deficient petition conform to U.S. 
Citizenship and Immigration Services requirements). 
~The two-year job creation period described in 8 C.F.R. § 204 .6U)(4)(i)(B) commences six months after the adjudication 
of the petition. USC IS Policy Memorandum PM-602-0083, EB-5 A((judicalions Policy 19 (May 30, 20 13), 
https://www.uscis.gov/laws/policy-memoranda: see also 6 USCIS Policy Manual G.2(D)(5), 
https://www. usc is.gov/pol icymanua I. 
5 The regulation defines a troubled business as one that "has incurred a net loss for accounting purposes .. . during the 
twelve- or twenty-four month period prior to the priority date on the alien entrepreneur"s Form l-526 [petition], and the 
loss for such period is at least equal to twenty percent of the troubled business's net worth prior to such loss .... " 
8 C.F.R. § 204.6(e). 

2 
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Corporation Income Tax Return, Internal Revenue Service ( IRS) Form 1120, and bankruptcy 
proceeding documents, sufficiently establish that' meets the regulatory definition of a 
troubled business. As such, the Petitioner may satisfy the employment creation requirements 
th rough the NCE's and creation or preservation of at least 40 full -time positions, I 0 for' 
each of the four foreign nationals seeking the immigrant investor classification. See 8 C.F.R. 
§ 204.6(g), (j)(4)(i).6 

On appeal, the Petitioner asserts that the NCE has already created and preserved at least 40 full-time 
positions. He states that in the first quarter of 2016, the NCE had "54 full-time employees and 26 
qualified employees take full-time positions." A June 2016 letter from 
who is also a managing member of states that hires only fu ll -time 
employees. 

The record is insufficient to substantiate the Petitioner's claims. According to 
Employer's Quarterly Federal Tax Returns, IRS Forms 941, it had 70 employees in the fi rst quarter 
of2016; and in 20 15, it had 73 employees in the third quarter and 75 in the fourth quarter. While the 
forms list the names of the employees and their corresponding earnings, they do not reveal how 
many hours each employee had worked, his or her hourly compensation, or if he or she held full
time employment. Notably, many of these individuals' earnings were less than the amount a person 
should have earned had he or she worked at least 35 hours per week at a position that paid minimum 
wage. 7 Similarly, although the record includes 2015 Wage and Tax Statements, IRS Forms W-2, 
and letter, without information on the number of hours worked, they are insufficient to 
contirm that the employees held full -time positions. 

Moreover, the record lacks other evidence, such as payro ll or pay stubs for the relevant periods in 
2015 and fO 16, which might demonstrate the number of fu ll-time positions that theNCE has created 
or preserved. Furthermore, the Petitioner has not explained the meaning of "26 qualified employees 
take fu ll-time positions." He has not submitted any job sharing arrangements among part-ti me 
employees, illustrating that two or more qualifying employees share a full-time posi tion. The 
regulation specifies that wh ile job-sharing arrangements are permissible, the "definition [of full-time. 
employment] shall not include combinations of part-time positions even if, when combined, such 
positions meet the hourly requirement per week." 8 C.F.R. § 204.6(e). Without add itional 
corroboration, the Petitioner has not shown that his investment has preserved or already created the 
requisite number ofjobs. 

6 The Petitioner must demonstrme that .:the number of existing employees is being or will be maintained at no less than 
the pre-investment level for a period of at least two years.'' 8 C:F.R. § 20~.6U)(4)(ii). Employer·s Quanerly 
Federal Tax Return shows that it had 33 employees when the Petitioner claims to have invested in theNCE in July 2014. 
; Online sources show that the minimum wage in California was $9 in 20 15 and SIO in 2016. 
See https:f/www.dir.ca.gov/i wc/minimumwagehistory.htm, accessed on February 13, 2018, and the printout has been 
incorporated into the record of proceedings. 

3 
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In addition, the record does not demonstrate that the NCE will need no fewer than 40 full-time 
qualifying employees, I 0 for each foreign national investor, within the next two years. 8 C.F.R. 
§ 204.6(j)(4)(i). In his initial ti ling, the Petitioner offered the NCE' s 201 4 business plan, which 
states that the NCE intends to have at least 40 full-time positions. This business plan, however, did 
not sufficiently explain how the growth of theNCE might support its hiring of at least 40 full-time 
employees. In response to the Chiefs request for evidence, the Petitioner presented an updated 
business plan, dated September 2015. Page 4 o f this document states that the NCE had 48 
employees and planned to hire additional ones. In the section entitled "Staffing, Employment and 
Job Creation," the business plan provides that is hiring 30 full-time 
positions . .. [who] wil l be operati ng 5 vehicles as each requires 3 shifts of2 staff." 

The Petitioner has not demonstrated that the job creation information in the updated business plan 
pertains only to theNCE. As is not theNCE's wholly owned subsidiary, the 
NCE cannot rely upon it to sati sfy its job creation requirements. See 8 C.F.R. § 204.6(e) (defining 
"commercial enterprise"). Accordingly, neither the initial nor the updated business plan credibly 
establishes that the NCE will need at least 40 full -time qualifying employees within the next two 
years. See 8 C.F.R. § 204.6(j)(4)(i)-(ii). 

B. Capital at Risk 

The Petitioner has not established that he has placed at least $ 1,000,000 at risk in the NCE. 
See 8 C.F.R. § 204.6(j)(2). Ho, 22 I&N Dec. at 209, held that "the petitioner cannot meet his [or 
her] at-risk requirement by merely depositing funds into a corporate account." See also AI Hwnaid 
v. Roark, No. 3:09-CV-982-L, 2010 WL 308750, *3-4 (N. D. Tex. Jan. 26, 2010) (finding that 
capital contribution that "is sitting idle, kept in a passive reserve account" is not at risk). 

According to the Petitioner, the NCE received $4,000,000 from four fo reign nationals, including 
him. The record includes inconsistent information relating to his interest in theNCE. Page 2 of the 
petition states that he has invested $1,000,000 and owns 8% of theNCE. Exhibit A or the NCE's 
Limited Liability Company Operating Agreement8 similarly provides that each of the tour toreign 
national investors owns 8% of the NCE. Other documents, including the NCE' s Stock Certificate 
and Membership Interest Transfer Ledger, however, indicate that the Peti tioner owns 5%, not 8%, of 
the NCE. A petitioner must resolve discrepancies, including those relating to his or her ownership 
interest in the NCE, with independent, objective evidence pointing to where the truth lies. 
See Malter (!li-fo, 19 I&N Dec. 582, 59 1-92 (B IA 1988). Here, the Petitioner has -not done so. 

Moreover, the Peti tioner has presented inconsistent documents on the NCE's use of his funds. On 
appeal, he maintains that the NCE purchased for $1,800,000 and invested $1 ,800,000 in 

He offers a March 2016 letter from that provides the same figures, 

8 The document is entitled "Limited Liability Company Operating Agreement of [the NCE].'' The Petitioner similarly 
refers to it as the NCE's operating agreement. The agreement, however, appears to include typographic errors, 
referencing to the NCE as rather than 
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and bank statements showing that the NCE remitted funds to and 
The Petitioner, however, has not submitted sufficient documents verifyi ng the purchasing price or 
investment amounts. Rather, documents from bankruptcy proceeding, including the 

show that would exchange 
$200,000 of its secured claim against for I 00% of membersh ip interests, 
which theNCE now holds .. 9 According to a May 2012 Letter of Intent, the NC E intended to acquire 

by investing no more than $1 ,800,000, which could include "conversion or secured debt, 
conversion of unsecured debt, credit bid ... . " The record also includes a 2012 Post-Petition Loan 
and Security Agreement, indicating that the NCE has extended a $70,000 revolving credit 
line. A conversion of debts and a revolving credit line do not show that the NCE used $1 ,800,000 of 
the foreign nationals' investment to purchase 

Similarly, the record does not show that the NCE invested $1 ,800,000 of the fo reign nationals' funds 
In Rather, the Asset Purchase Agreement states that the NCE purchased 

with a $1,000,000 secured promissory note and a percentage of its 
outstanding stock. This agreement is inconsistent with the Petitioner' s assertion that theNCE used 
$ I ,800,000 o f the investors' funds to acquire 24% o f A petitioner must 
resolve discrepancies, including those relating to the NCE's use of investment funds, with 
independent , objective evidence pointing to where the truth li es. See Ho, 19 I&N Dec. at 591-92. 
Here, the l~etitioner has not done so. 

ln addition, we note another concern wi th capita l being placed at ri sk that was not raised by the 
Chief. According to page 9 of the NCE's 20 II Limited Liability Company Operati ng Agreement, 
the manager of the NCE - - will be "entitled to Management Fee in an 
amount not to exceed the greater of two percent (2%) of the to tal aggregate balance of all Capital 
Accounts or two percent (2%) of the gross revenues of the [NCE] on annua lized basis." Page I of 
the agreement states that a " capital account" includes a member's "origina l Capi tal Contribution." 10 

The operating agreement suggests that EB-5 capital may be used to pay the NCE management fee 
when gross revenues are insufficient to do so. The full amount o f EB-5 capital must be made 
available to the entity most closely associated with the job creation upon which the petition is based. 
Maller (!f h:wnmi, 22 I&N Dec. 169, 179 (Assoc. Comm'r 1998) (precluding the usc o f capital to 
pay fees to holding or parent companies not direqly involved in job creation) . The Petitioner, 
hov-.'cvcr, has not explained what funds the NCE will use to pay the management fee, which appears 
to be tied to the foreign national investors ' investment. If the $1 ,000,000 that he remitted to the 
NCE will be used to pay the management tee, then it would not be used fo r job creation purposes. 
Without credible evidence demonstrating his ownership interest and the purpose or use of his funds, 

9 The Second Amended Joint Plan of Reorganization also indicates that would exchange 
$200,000 of its secured cla im for I 00% of membership interests. and wou ld retain other 
secured claims <H!.a in st which totaled $1.4 77 .958.57. 
10 While the rec~rd includes an amendment to th~ NCE's operating agreement, the amendment· does not change the 
provis ion relating to management fees or the definit ion for a "capital account.'" 
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the Petitioner has not established that he has placed at least $1,000,000 at risk in the NCE. See 8 
C.F.R. ~ 204.6(i)(2); Ho, 22 l&N Dec. at 209; AI Humaid, 2010 WL 308750 at *3-4. 11 

C. Required Amount of Capital 

While the Ch ief did not discuss this issue in his decision, it appears that the Petitioner has not 
demonstrated his ownership of the funds transferred to the NCE. A petitioner must show that he or 
she has placed his or her own capital at risk. Ho , 22 I&N Dec. at 213. Matter <~( So.ffici, 22 I&N 
Dec. 158, 164-65 n.3 (Assoc. Comm'r 1998), states: "A peti tioner must ... establish, pursuant to 
8 C.F.R. § 204.6(e), thar funds invested are his [or her] own." 

In this case, the Petitioner claims that his investment funds derived from the proceeds of a loan he 
obtained from The president of the real estate 
development company is who is also a managing member o f 
The purported loan proceeds never reached the Petitioner. Instead, according to an 

the real estate development company 
remitted $ 1,000,000 directly to the NCE. The bank document does not specify that the real estate 
deve lopment company transferred the funds on the Petitioner's behalf to invest in the NCE; the 
transaction remark section was left blank. Moreover, while the record contains documents showing 
that the real estate development company received an initial capital investment of $12,000,000 in 
2005, the Petitioner has not offered evidence verifying that it had at least $1,000,000 in cash reserve 
to lend to the Peti tioner in July 2014. In light of the above, the Petitioner has not demonstrated that 
he invested at least $1 ,000,000 of his own funds in the NCE. 

III. CONCLUS ION 

The Petitioner has not satistied the employment creation requirements, and he has not placed at least 
$1 ,000,000 at risk in the NCE. In addition, it appears that he does not own the funds that he claims 
to have invested in the NCE. Based on these reasons, the Petitioner has not shown his eligibility for 
the immigrant investor classificat ion. 

ORDER: The appeal is dismissed. 

Cite as /vlaller c?fZ-Y-, ID# 37806 (AAO May 3, 20 18) 

11 The Chief conc luded that an amendment to theNCE's Limited Liability Company Operating Agreement constituted a 
material change to the petition. See lzummi, 22 I&N Dec. at 175-76 (finding that a petitioner may not make material 
changes to a petition that has already been tiled in an effort to make an apparently deficient petition conform to U.S. 
Citizenship and Immigration Services requirements). We disagree with this conclusion, because the amendment predates 
the Petitioner's tiling of the pclition. 


