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The Petitioner seeks EB-5 classification as an immigrant investor pursuant to the Immigration and 
Nationality Act (the Act) se~tion 203(b)(5), 8 U.S.C. § l 153(b)(5). This fifth preference 
classification makes immigrant visas available to foreign nationals who invest the requisite amount 
of qualifying capital in a new commercial enterprise (NCE) that will benefit the United States 
economy and create at least 10 full-time positions for qualifying employees. 

The Chief of the Immigrant Investor Program Office denied the petition, concluding that the 
Petitioner did not establish his eligibility. Specifically, the Chief found that the Petitioner had not 
established that l) his funds would create the require number of jobs; 2) he had invested or was in 
the process of investing in the identified NCE; 3) the full amount of his capital was placed at risk; 
and 4) his invested funds were obtained through lawful means. On appeal, the Petitioner provides 
additional evidence and a brief. He maintains that the record establishes his eligibility for the benefit 
sought, and that the Chief erred by denying the petition. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

A foreign national may be classified under section 203(b)(5)(A) of the Act as an immigrant investor 
if he or she invests the requisite amount of qualifying capital in an NCE. The NCE can be any 
lawful business that engages in for-profit activities. The investor must show that his or her 
investment will benefit the United States economy and create at least 10 full-time jobs for qualifying 
employees. 8 C.F.R. § 204.6G). An immigrant investor may invest the required funds directly in an 
NCE or through a regional center, 1 as the Petitioner has done in this case. Regional centers apply for 
designation as such with the United States Citizenship and Immigration Services (USCIS). 
Designated regional centers identify and work with NCEs, which in turn are associated with a 
specific investment project, taken on either directly by the NCE or by one or more separate entities 

1 A regional center is an economic unit involved with the promotion of economic growth, "including ... improved 
regional productivity.job creation, and increased do1:nestic capital investment." See 8 C.F.R. § 204.6(e). 
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known as the "job creating entity" (JCE). Regional centers can pool immigrant (and other) investor 
funds for qualifying projects that create jobs directly or indirectly. 8 C.F.R. § 204.6(j)(4)(iii). 

II. ANALYSIS 

The Petitioner invested $500,0002 in the NCE, which is associated with a 
USCIS-designated regional center, 

According to the NCE's business plan, the NCE will pool up to $5,000,000 EB-5 capital 
from 10 foreign national investors "to develop, manage and market a state of the art mixed use 
30,000 sq. ft . building" in Washington. On appeal, the Petitioner claims that the space 
could be leased to "data centers" and would be "suitable for sophisticated manufacturing and high
tech processing as well as myriad other uses .... " For reasons we discuss below, the Petitioner has 
not shown his eligibility for the classification. 

A. Job Creation 

To demonstrate eligibility for the EB-5 classification, a petitioner must establish that his or her 
investment has created or will create at least IO full-time jobs for qualifying employees. 
See 8 C.F.R. § 204.6(j). The regulation provides that to establish job creation, a petitioner must 
submit: 

(A) Documentation consisting of photocopies of relevant tax records, Form 1-9, or 
other similar documents for ten (10) qualifying employees, if such employees 
have already been hired following the establishment of the new commercial 
enterprise; or 

(8) A copy of a comprehensive business plan showing that, due to the nature and 
projected size of the new commercial enterprise, the need for not fewer than ten 
(10) qualifying employees will result, including approximate dates, within the 
next two years, and when such employees will be hired.4 

2 The Petitioner indicates that the NCE is located in a targeted employment area, and that the requisite amount of 
qualifying capital is downwardly adjusted from $1 ,000,000 to $500,000. See 8 C.F.R. § 204.6(t)(2). 
J In March 2017, the Securities and Exchange Commission filed a complaint against and associated 
individuals and business entities, alleging misappropriation of EB-5 funds . 

·-
, accessed on October 9, 

2018, a copy of printout incorporated into the record of proceedings. The federal case remains pending before the U.S. 
District Court for the Western District of Washington. Our decision does not rely on allegations specified in the federal 
complaint. 
4 The two-year job creation period described in 8 C.F.R. § 204.6(i)(4)(i)(B) commences six months after the adjudication 
of the petition. USC IS Policy Memorandum PM-602-0083, EB-5 Adjudications Policy I 9 (May 30, 2013), 
https://www.uscis.gov/legal-resources/policy-memoranda; see also 6 USCIS Policy Manual G.2(0)(5), 
https://www.uscis.gov/pol icymanual/HTM L/Pol icyM anua l.htm I. 
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8 C.F.R. § 204.6G)(4)(i). A comprehensive business plan "should contain, at a minimum, a 
description of the business, its products and/or services, and its objectives." Matter (~l Ho, 22 I&N 
Dec. 206, 213 (Assoc. Comm'r 1998). Ho concludes, "[m]ost importantly, the business plan must 
be credible." Id. The regulation further states that if a petitioner makes an investment through a 
USCIS-designated regional center, then he or she must submit: ' 

... [E]vidence that the investment will create full-time positions for not fewer than 10 
persons either directly or indirectly through revenues generated from increased 
exports resulting from the [EB-5] Program. Such evidence may be demonstrated by 
reasonable methodologies .... 

8 C.F.R. § 204.6G)(4)(iii); see also 8 C.F.R. § 204.6(m)(7)(ii). 

In this case, the Petitioner has not submitted a .comprehensive and credible business plan, 
demonstrating that the NCE will, more likely than not, create at least 10 full-time positions for each 
foreign national investor seeking EB-5 classification.5 See 8 C.F.R. § 204.6(g) (a petitioner must 
show "each individual investment results in the creation of at least ten full-time positions for 
qualifying employees"). While the job creation projections, specified in the economic analysis, 
assume the completion of the project, the Petitioner has not shown that the NCE will have sufficient 
funds to finish the project. According to a document entitled "Source and Use of Proceeds," which 
is part of the business plan, to complete the project, the NCE will need $5,000,000 from 10 foreign 
national investors, $1,500,000 from a bank, and $2,000,000 from future tenants in the form of tenant 
improvement. The economic analysis indicates that construction will cost $4,642,772, and that 
tenant improvement will cost $500,000 for one tenant and $2,000,000 for another tenant. 

In his response to the Chief's notice of intent to deny (NOID) the petition, as well as on appeal, 
however, the Petitioner acknowledges that the NCE has attracted eight, not 10, foreign national 
investors, each contributing $500,000. The NCE therefore has raised, at most, $4,000,000, not 
$5,000,000 from them. In addition, while the Petitioner claims on appeal that the NCE has the 
ability to "secure financing from one of the banks it has used to finance other projects, or use private 
funding,"' he has not offered evidence confirming that the NCE will likely obtain $1,500,000 in 
financing from a bank or another source for this project. Moreover, although the Petitioner has 
presented documentation showing interest of potential tenants in leasing the project space, he has not 
provided verification of these or other businesses' intention, or means, to spend between $500,000 
and $2,000,000 in tenant improvement. Without evidence of additional funding, the Petitioner has 
not established that the job creation projections, which are predicated on the completion of the 
project, are credible. See section 291 of the Act (It is a petitioner's burden to establish eligibility for 
the immigration benefit sought.); Matter of Skirball Cultural Ctr., 25 l&N Dec. 799, 806 (AAO 
2012). 

5 The Petitioner has not alleged, and the evidence does not demonstrate, that the NCE has already created any jobs. 
See 8 C.F.R. § 204.6U)(4)(i)(A). 

3 



.

--.:; 

Maller of K-C-L-

Additionally, the Petitioner has presented inconsistent information on the construction cost of the 
project, one of the figures the economic analysis uses to project job creation. Specifically, page 10 
of the economic analysis provides that tpe construction cost will be $4,642,772 . The "Source and 
Use of Proceeds," which is incorporated into the business plan, however, states that the construction 
cost will be $3 ,390,952 and the soft cost will be $801,820. The sum of these amounts ($4,192,772) 
is less than the construction cost figure specified in the economic analysis. A petitioner must resolve 
inconsistencies in the record with independent, objective evidence pointing to where the truth lies. 
Maller <~{ Ho , 19 l&N Dec. 582, · 591-92 (BIA 1988). The Petitioner has not resolved these 
inconsistencies. 

Moreover, the Petitioner has not demonstrated that the construction cost of $4,642,772 noted in the 
economic analysis, which is used to calculate employment creation, is credible. On page 5 of the 
appellate brief, the Petitioner explains that the economic analysis assumes that 

and [ a] secure data center" would lease the project space. On page 4 of his brief, however, he 
acknowledges that has decided to rent elsewhere. While he claims that the 
"base cost for the building for any tenant is reasonably between $3 and $5 million dollars," he has 
not offered documentation to substantiate the wide range of values. As such, he has not established 
that the construction cost specified in the economic analysis, or the resulting employment 
projections, are credible. 

Furthermore, the Petitioner has not shown that the economic analysis relies on reasonable 
methodologies to project the NCE's employment creation. See 8 C.F.R. § 204.6(m)(7)(ii); 8 C.F.R. 
§ 204.6G)(4)(iii). The economic analysis indicates that the NCE will create jobs through: (1) its 
expenditure on construction, (2) future tenants' spending on tenant improvement, and (3) future 
tenants' operation. The Petitioner has not corroborated the relevant numbers. For example, pages 
13 and 15 of the economic analysis include charts on future tenants' economic outputs, which are 
used to calculate job creation. The Petitioner, however, has not explained the source or reliability of 
these output figures . 

Finally, while pages IO through 15 of the economic analysis include charts that list employment 
projections, none of them specify the "multiplier tables . .. [or] other economically or statistically 

· valid forecasting devices" upon which the projections are derived. See 8 C.F.R. 9 204.6(m)(7)(ii) . 
Page 17 states that the economic analysis uses IM PLAN 2012 economic data and RS Means data, but 
it does not identify the specific data each chart relied upon to project the employment creation. 
Instead, these charts include information on "output," "value added," and "labor income," but do not 
explain the source of these values or how employment projections are then calculated from them. 
These employment forecasts are therefore "[m]ere conclusory assertions [that] do not enable 
[USCIS] to detennine whether the job-creation projections are any more reliable than hopeful 
speculation." Ho, 22 I&N Dec. at 213. 

In short, without additional evidence corroborating the NCE' s employment creation projections, as 
noted in the economic analysis, the record is insufficient to establish that the Petitioner's investment 
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will result in the creation of at least 10 full-time positions. See 8 C.F.R. § 204.6G)(4)(i)(B), 
G)(4)(iii), (m)(7)(ii). 

As the record supports the Chief's denial of the petition on the above basis, we need not fully 
address the other bases for his decision. However, we briefly discuss each of those issues below. 

8. New Commercial Enterprise 

According to the Chief's denial, the Petitioner did not establish that he invested or was actively in 
the process of investing in a. new commercial enterprise as defined by 8 C.F.R. § 204.6(e).6 

However, we find sufficient evidence to satisfy this requirement. The submitted documentation 
includes the NCE's June 2015 certificate of formation and bank records showing the Petitioner 
transferred $500,050 to the NCE in August 2015. 

C. Capital At Risk 

The Chief determined· that the Petitioner did not establish that he placed the full amount of capital at 
risk in the NCE. We agree with the Chief's finding. Specifically, the operating and subscription 
agreements provided for the return of his investment if the petition was not approved within an 
unspecified timeframe and the record did not contain any provisions for the Petitioner to withdraw 
his petition upon his capital investment withdrawal from the NCE. The Petitioner did not submit 
evidence on appeal to overcome this finding. 7 

D. Lawful Source of Funds 

The record must demonstrate that the capital invested was the Petitioner's own and was obtained 
through lawful means. 8 C.F.R. § 204.60)(3); see also Ho, 22 I&N Dec. at 210. In 'this instance, the 
Petitioner has indicated that his invested funds derive from a 2015 bank loan secured by real estate 
property that he owns. In denying the petition, the Chief found that the Petitioner had not adequately 
documented the lawful source of the- money he and his wife used to purchase the property and pay 
off previous mortgage loans on it, and had not provided an appraisal of the property. 

We find that the record, including evidence provi9ed on appeal, sufficiently demonstrates the lawful 
source of the invested funds. On appeal, the Petitioner provides the appraisal report of the property 
he used to secure the 2015 loan, the proceeds of which he invested in NCE. He has also provided 
bank statements showing that he and his wife had sufficient funds to put a down payment on the 

6 8 C.F.R. § 204.6(e) defines new as "established after November 29, 1990" and commercial enterprise as "any for-profit 
activity fonned for the ongoing conduct of lawful business[.]" 
7 We also note that the operating agreement contains language that may indicate an impermissible debt arrangement. 
Section 6.4 provides that the Petitioner "may request [the NCE] to refinance and to buy back the [Petitioner's] share at 
market value" after a minimum of five years following the 1-526-approval. The NCE "has up to one (I) year from the 
written request to present the [Petitioner] with a fair market value for the interest of their investment." See 8 C.F.R. 
§ 204.6(j)(2); see also 6 USCIS Policy Manual G.2(A)(2). 
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property in 2003. Finally, the record includes tax documentation supporting the Petitioner's 
assertion that both he and his wife are dentists who have made sufficient money to purchase and pay 
off the property used as collateral for the 2015 loan. 

Ill. CONCLUSION 

The Petitioner has not satisfied the job creation and capital at risk requirements. He has therefore 
not established his eligibility for the classification. 

ORDER: The appeal is dismissed. 

Cite as Maller ofK-C-L-, ID# 1589665 (AAO Nov. 15, 2018) 
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