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MATTER OF Y-Z-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: SEPT. 19, 2018 

APPEAL OF IMMIGRANT INVESTOR PROGRAM OFFICE DECISION 

PETITION: FORM 1-526, IMMIGRANT PETITION BY ALIEN ENTREPRENEUR 

The Petitioner seeks classification as an immigrant investor pursuant to the Immigration and 
Nationality Act (the Act) section 203(b)(5), 8 U.S.C. § 1153(b)(5). This fifth preference (EB-5) 
classification makes immigrant visas available to foreign nationals who invest the requisite amount 
of qualifying capital in a new commercial enterprise (NCE) that will benefit the United States 
economy and create at least 10 full-time positions for qualifying employees. 

The Chief of the Immigrant Investor Program Office denied the petition and reaffirmed that decision 
on motion, concluding the Petitioner did not establish that the NCE, has 
created or will create the required number of jobs for each immigrant investor. The Chief further 
determined the record did not demonstrate that the Petitioner invested or was actively in the process 
of investing the required amount of capital, or that she placed her capital at risk for the purpose of 
generating a return. 

On appeal, the Petitioner submits additional evidence, and asserts that the record establishes 
eligibility for the benefit sought. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

A foreign national may be classified as an immigrant investor if he or she invests the requisite 
amount of qualifying capital in a NCE. The foreign national must show that his or her investment 
will benefit the United States economy and create at least 10 full-time jobs for qualifying employees. 
An immigrant investor may invest the required funds through a regional center, 1 or directly in an 
NCE, as the Petitioner alleges in this case. 

The regulation at 8 C.F.R. § 204.6G)(4)(i) provides that to establish job creation, a petitioner must 
submit: 

1 A regional center is an economic unit involved with the promotion of economic growth, "including . .. improved 
regional productivity, job creation, and increased domestic capital investment." See 8 C.F.R. § 204.6(e). 
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(A)Documentation consisting of photocopies of relevant tax records, Form I-9, or 
other similar documents for ten (10) qualifying employees, if such employees 
have already been hired following the establishment of the new commercial 
enterprise; or 

(B) A copy of a comprehensive business plan showing that, due to the nature and 
projected size of the new commercial enterprise, the need for not fewer than ten 
(10) qualifying employees will result, including approximate dates, within the 
next two years, and when such employees will be hired.2 

In addition, the regulation at 8 C.F.R. § 204.60)(2) provides, in pertinent part: 

To show that the petitioner has invested or is actively in the process of investing the 
required amount of capital, the petition must be accompanied by evidence that the 
petitioner has placed the required amount of capital at risk for the purpose of 
generating a return on the capital placed at risk. Evidence of mere intent to invest, or 
of prospective investment arrangements entailing no present commitment, will not 
suffice to show that the petitioner is actively in the process of investing. The 
[immigrant investor] must show actual commitment of the required amount of capital. 

II. ANALYSIS 

The Petitioner bases her eligibility on a $500,0003 investment in the NCE, becoming the third EB-5 
investor in this project, according to USCIS records. The record includes a business plan submitted 
with the initial 2015 filing that indicates the NCE is doing business as _ . a 
restaurant and bar. 4 Page 18 of the business plan specifies that the NCE will hire 15 employees in 
the first year of operation (FY2015) and 53 by the end of the fourth year (FY2018). 

The Chief issued a request for evidence (RFE) asking for, among other things, additional 
documentation to demonstrate that the NCE would, more likely than not, create the requisite number 
of jobs for qualifying employees within two years. The Chief determined that the business plan was 
not comprehensive or credible because it lacked sufficient details and supporting documentation, and 

2 The two-year job creation period described in 8 C.F.R. § 204.6(j)(4)(i)(B) commences six months after the adjudication 
of the petition. USCIS Policy Memorandum PM-602-0083 , EB-5 Adjudications Policy 19 (May 30, 2013), 
https: //www.uscis.gov/laws/policy-memoranda; see also 6 USC/S Policy Manual G.2(O)(5), 

https://www.uscis.gov/policymanual. 
3 The Petitioner indicates that the NCE is located in a targeted employment area, and that the requisite amount of 

qualifying capital is downwardly adjusted from $1,000,000 to $500,000. See 8 C.F.R. § 204.6(f)(2). 
4 While page 5 of the business plan states the NCE is "doing business as _ "the business plan is titled 

The record contains no other references to . Publicly available infonnation 

indicates was previously located at the same address as the NCE and has since closed. See Yelp, 
3, (last accessed on August 14, 2018, and incorporated into the 

record). 
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he could not draw reasonable inferences about the NCE's job-creation potential. See 8 C.F.R. 
§ 204.6(i)(4)(i)(B); see also Matter of Ho, 22 I&N Dec. 206, 213 (Assoc. Comm'r 1998). In 
addition, the Chief noted that USCIS records indicated three petitioners invested in the NCE, and the 
business plan did not demonstrate that it will create at least 30 full-time jobs to be allocated to the 
immigrant investors. 

A. Job Creation 

The Chief denied the petition and reaffirmed that decision on motion, finding in part, that the 
Petitioner did not establish that the NCE created at least 10 full-time jobs for qualifying employees 
for each immigrant investor, or that she resolved the business plan's job creation and financial 
projection deficiencies. On appeal, the Petitioner asserts that she provided sufficient evidence to the 
Chief in her RFE response and on motion, to establish that the NCE created "more than 10 full-time 
positions," and that USCIS misunderstood "the payroll system under California's labor laws and 
regulation." As evidence, she submits the NCE's employment timeline chart and the 2015 to 2017 
state and federal tax documentation for its claimed employees. 

Considering the record in its totality, we find the Petitioner has not demonstrated that the NCE has 
created the requisite number of jobs for qualifying employees. The Petitioner asserts that the NCE 
"has hired at least 25 full time employees," and refers to its employment timeline chart that lists 25 
"full time positions" for the first quarter of 2017. However, the chart specifically notes that out of 
these 25 positions, only 17 were "single employee worked full time positions" and 7 were "shift 
shared full time positions."5 As previously explained by the Chief, the definition of full-time 
employment per 8 C.F.R. § 204.6(e), does not include combinations of part-time positions, even if 
those positions, when combined, meet the hourly requirement per week. While the regulations 
provide that "[a] job-sharing arrangement whereby two or more qualifying employees share a full
time position shall count as full-time employment provided the hourly requirement per week is met," 
the Petitioner has not submitted evidence of job sharing arrangements to demonstrate that those 
positions would qualify.6 

Further, the submitted Forms DE 9C, Quarterly Contribution Return and Report of Wages, indicate 
that only 17 individual employees worked full-time positions, as stated by the Petitioner, for the first 
quarter of 2017.7 The employment timeline chart and Forms DE 9C indicate the NCE employed the 
most full-time employees, 19, during the fourth quarter of 2016. 

5 The Petitioner notes that "a full time employee minimum payroll" for the first quarter of 2017 is $5, I 45 ($10.50 
multiplied by 35 hours equals $367.50 per week; multiplied by 14 weeks equals $5,145). 
6 The users Policy Manual further elaborates on the evidence required to demonstrate a job sharing arrangement, such 
as a written agreement, a weekly schedule that identifies the positions and the hours to be worked by each employee 
under the arrangement, and evidence of the sharing of the responsibilities or benefits of a permanent, full-time position 
between the employees. See 6 USCIS Policy Manual G.2(O)(3). 
7 To establish its workers meet the definition of qualifying employee defined in 8 e.F.R. § 204.6(e), the Petitioner 
submitted employment and identity documents for multiple individuals claiming lawful permanent resident status. Much 
of the documentation submitted conflicts with other users records and, therefore, does not demonstrate that those 
employees are lawfully authorized to be employed in the United States. 
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Moreover, as previously noted, publicly available information indicates a prior business, 
was located at the same address as the NCE and has since closed. The Petitioner does not 

clarify the NCE's relationship to or explain why the business plan is titled 1 

, while also stating on page 5 of the plan that the NCE is "doing business 
as _ The Petitioner has not established, as required, how many employees 
worked at the prior business. See 8 C.F.R. § 204.6G)(4)(i)(A); see also Matter of Sofjici, 22 I&N 
Dec. 158, 166-8 (Assoc. Comm'r 1998) (holding that an NCE that purchased a pre-existing business 
failed to establish the requisite job creation when it did not demonstrate maintenance of the previous 
level of full-time employment plus the creation of 10 new positions.) Any employees hired by the 
previous business would not count toward the NCE's claimed job creation. As the Petitioner has not 
identified the pre-existing number of employees, the record does not establish that the NCE has 
created the required total of at least 30 full-time jobs for the three immigrant investors. 

In addition, we note that the Petitioner has not provided a business plan that demonstrates the NCE 
would, more likely than not, create the requisite number of jobs for qualifying employees within two 
years. Prospective job creation must be demonstrated through submission of a comprehensive 
business plan. The precedent decision Matter of Ho held that, to be "comprehensive," a business 
plan "must be sufficiently detailed to permit [USCIS] to draw reasonable inferences about the job
creation potential." 22 I&N Dec. at 213. "Mere conclusory assertions[, however,] do not enable 
[USCIS] to determine whether the job-creation projections are any more reliable than hopeful 
speculation." Id. A comprehensive business plan as contemplated by the regulations should contain, 
at a minimum, a description of the business, its products or services, and its objectives. Id. 
Elaborating on the contents of an acceptable business plan, Ho states that the plan should contain a 
market analysis, information on the pertinent processes and suppliers, marketing strategy, 
organizational structure, personnel's experience, staffing requirements, timetable for hiring, job 
descriptions, and projections of sales, costs, and mcome. The decision concludes: "Most 
importantly, the business plan must be credible." Id. 

The plan is not comprehensive or credible, because it contains insufficient details and supporting 
documentation. For example, Section 6.1 Personnel Structure projects the number and category of 
employees over the first four years of operation and specifies that the NCE will have 53 employees 
at three restaurants by the fourth year. However, the business plan lacks details about the projected 
expansion to three restaurants, position descriptions, pay rates, and clarification of whether the 
positions will be full-time or part-time. 

Moreover, the business plan is deficient concerning the NCE's financial projections. Though 
Section 7.0 Financial Plan states the NCE will nearly double its sales from fiscal years 2015 to 2017, 
and increase its net profit from 0.33% to 3.91 % in the same time period, the record does not explain 
the sources and input data being used for these projections and the methodological steps taken to 
show that they are derived from reliable sources using reasonable assumptions. 
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B. Investment of the Minimum Required Amount of Capital and Capital at Risk 

The Petitioner noted on the Form 1-526 that she invested $500,000 into the NCE on 
February 1, 2015. The initial record contained a copy of the NCE's bank account statement showing 
a $500,000 deposit on January 31, 2015, and a check issued by the Petitioner to the NCE for the 
same amount, dated February 1, 2015. Despite the Chiefs specific request, the Petitioner did not 
provide evidence, with the RFE response or on motion, to show she transferred funds from her bank 
account to the NCE. On appeal, the Petitioner now provides two copies of her $500,000 check to the 
NCE; one is dated February 1, 2015, while the other shows the February 1, 2015, date is crossed out 
with January 30, 2015, written above. Lacking other evidence, such as bank records showing the 
transaction, this does not constitute sufficient evidence to show the January 31, 2015, deposit 
originated from the Petitioner. 

In addition, the record includes a copy of the Board of Director's meeting minutes that indicated the 
Petitioner purchased shares in the NCE in 2014. The Chief requested evidence supporting this 
assertion and to clarify the discrepancy between the 2015 investment date noted on the Form 1-526 
and the 2014 stock purchase. In her motion and appeal, the Petitioner has not provided any evidence 
or explanation to resolve the inconsistency. 

The Petitioner must resolve inconsistencies in the record with independent, objective evidence 
pointing to where the truth lies. Matter of Ho, 19 l&N Dec. 582, 591-92 (BIA 1988). Unresolved 
material inconsistencies may lead us to reevaluate the reliability and sufficiency of other evidence 
submitted in support of the requested immigration benefit. Id. The conflicting evidence in the 
record does not establish that the Petitioner has invested the minimum required amount of capital 
into the NCE.8 

III. CONCLUSION 

The Petitioner has not demonstrated that the NCE has created at least 10 qualifying employees for 
each EB-5 investor. Further, she has not submitted a comprehensive and credible business plan 
showing that, more likely than not, the NCE will create the requisite number of jobs within the next 
two years. In addition, the Petitioner has not established that she invested or is actively in the 
process of investing the required amount of capital, or that she has placed her capital at risk for the 
purpose of generating a return. Accordingly, she has not demonstrated eligibility for the immigrant 
investor classification. 

ORDER: The appeal is dismissed. 

Cite as Matter ofY-Z-, ID# 1518887 (AAO Sept. 19, 2018) 

8 We note that if she invested in 2014 as some evidence indicates, then the record does not establish the lawful source of 
the funds used for that transaction. See 8 C.F.R. § 204.6(e) (excluding assets acquired, directly or indirectly, by unlawful 
means from the definition of capital.) 
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