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The Petitioner· seeks classification as an immigrant investor pursuant to the Immigration and 
Nationality Act (the Act) section 203(b)(5), 8 U.S.C. § 1153(b)(5): This fifth preference (EB-5) 
classification makes immigrant visas available to foreign nationals who invest the requisite amount 
of qualifying capital in a new commercial e_nterprise (NCE) that will benefit the United States 
economy and create at least 10 full-time positions for qualifying employees. 

The Chief of the Immigrant Investor Program Office denied the petition, concluding that the 
Petitioner did not place at least $500,000, 1 the required amount of capital, in the NCE.2 On appeal, we 
found that the Petitioner did not overcome the Chiefs basis for dehial. 3 In addition, we determined 
that he did not establish eligibility at the time he filed his petition, and that he made impermissible 
material changes to his petition in an effort to satisfy the statutory and regulatory requirements. We 
reaffirmed our findings in four subsequent decisions.4 

The matter is before us on the fifth joint motions to reopen and reconsider. The Petitioner maintains 
that the record demonstrates he had placed at least $500,000 at risk in the NCE. He also disputes 
that he made material changes to the petition. 

Upon review, we will deny both motions. 

I. LAW 

A foreign national may be classified as an immigrant investor if he or she invests the requisite 
amount _of qualifying capital in a new commercial enterprise. Section 203(b )( 5) of the Act; 8 CF .R. 
§ 204.6. To show that a petitioner has i~vested or is actively in the process of investing the required 

1 The Petitioner claims that the NCE is located in a targ~ted employment area, and that the required amount of capital is 
. downwardly adjusted from $1,000,000 to $500,000. See 8 C.F.R. § 204.6(f)(2). 

2 While the petition indicated that the NCE was the evidence shows that the 
Petitioner remitted funds to which later became 
3 S~e Matter of Y-l- , ID# .16384 (AAO May I 0, 2016). . . 
4 S ee Matter of Y-l- , ID# 12588 (AAO Nov. I, 2016); Matter· qf Y-l- , ID# 282623 (AAO Apr .. 26, 2017); Matter of Y-l- , 
ID# 680911 (AAO Nov. 16, 2017); Matter qf Y-l-, ID# 1_242525 (AAO June 18, 2018). 
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amount of capital, the investor must present evidence confirming that he or she has placed the capital 
at risk for the purpose of generating a return on the capital. 8 C.F.R. § 204.6(i)(2). In addition, the 
foreign national must demonstrate that his or her investment will benefit the United States economy 
and ·create at least 10 full-time jobs for qualifying employees. 8 C.F.R. § 204.6(i)(4)(i). 

A motion to reconsicl,er is' based on an incorrect application of law or policy, and a motion to reopen 
is based on documentary evidence of new facts. The requirements of a motion to reconsider are 
located at 8 C.F.R. § l 03.5(a)(3), and the requirements of a motion to reopen are located at 8 C.F.R. 
§ l 03.5(a)(2). We may grant a motion that satisfies these requirements and demonstrates eligibility 
for the requested immigration benefit. 

I 

II. ANALYSIS 

) 

We will deny the Petitioner's motions because they do not satisfy· the filing requirements. 
Specifically, they lack "a statement about whether or not the validity of the unfavorable decision has 
been or is the subject of any judicial proceeding and, if so, the court, nature, date, and status or result 
of the proceeding." 8 C.F.R. § 103.S(a)(l)(iii)(C). The regulation at 8 C.F.R. § 103.5(a)(4}requires 
that "[a] motion that does not meet applicable requirements shall be dismissed." Regardless, for the 
reasons we discuss below, the Petitioner has not shown his eligibility. . / 

A. Motion to Reconsider 

The Petitioner's filing does not meet the requirements fo·r a motion to reconsider~ As noted above, a 
motion to reconsider must be supported by any pertinent precedent decisions to establish that our 
previous decision was based on an incoITect application of law or policy, and that the decision was 
incorrect based on the evidence in the record at the time of the decision. See 8 C.F.R. § 103.5(a)(3). 

On motion, the Petitioner reasserts that he has shown he placed at least $500,000 at risk in the NCE 
from the time he filed his petition, .in March 2013, through the adjudication. See 8 C.F.R. 
§ 103.2(b )(1 ). He also contends that he did not materially change his petition. He does not, 
~owever, address our dismissal of his previous motion for failing to meet the filing requirements. 

The Petitioner disagrees with our conclusions on whether he placed his capital at risk and made 
material changes to his petition, but cites to no precedent decisions to demonstrate an incorrect 
application of law or policy. 5 As such, he does ~ot demonstrate that .our decision on his fourth 
motion was based upon an incorrect application of law or policy and that the decision was incorrect 

5 The Petitioner references Kungys v. Uniied States, 485 U.S. 759, 770-72 (198S), which held that a change in fact is 
material if the changed circuni•stances would ha:ve a natural tendency to influence or are predictably capable of affecting 
the. decision. However, he cites no case law. or policy to .support his position that the changes to the new commercial 
enterprise's location, industry, corporate structure, and ownership interests are excluded from Kungys' definition of 
material change. We also note this issue was addressed, in detail, in a decision on a prior motion. See Matter of Y-l-, 
ID# I ~588 (AAO Nov. I, 2016) 
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based on the evidence in the record at the time of the decision as required per 8 C.F.R. § 103.5(a)(3). 
Therefore, he has not met the requirements of a motion to reconsider. 

B. Motion to Reopen 

A motion to reopen is based upon on documented evidence of new facts. See 8 C.F.R. § 103.5(a)(2). 
The Petitioner claims no new facts and submits no new evidence in support of his motion and thus 
has not met the requirements pursuant to 8 C.F.R .. § 103.5(a)(2). 

III. CONCLUSION 

The' Petitioner has not shown that we incorrectly applied any law or policy, or otherwise erred in our 
previous decision. He has not submitted evidence of new facts in the_ instant case. He therefore has 
not demonstrated eligibility for the approval of motions to reopen and reconsider. See 8 C.F.R. 
§ 103.5(a)(2),(3) .. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The motion to reconsider is denied. 

Cite as Matter of Y-L-;· ID# 1925417 (AAO Jan. 28, 2019) 
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