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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. The 
matter is now before the Administration Appeals Office (AAO) on appeal. The AAO will withdraw 
the director's decision; however, because the petition is not approvable, it will be remanded for further 
action and consideration. 

The petitioner seeks immigrant classification pursuant to section 204(a)(l)(A)(iii) of the Immigration 
and Nationality Act ("the Act"), 8 U.S.C. 5 1154(a)(l)(A)(iii), as an alien battered or subjected to 
extreme cruelty by a United States citizen. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. 5 1 154(a)(l)(A)(iii)(II). 

The director denied the petition on January 23, 2008, determining that ths petitioner had not 
established that she had entered into the qualifjring relationship in good faith. On appeal, counsel for 
the petitioner asserts that the director improperly denied the petition without first issuing a Notice of 
Intent to Deny (NOID) the petition pursuant to the regulation at 8 C.F.R. 5 204.2(c)(3)(ii). Counsel 
also asserts that the petitioner proved beyond doubt that she was battered and that it is not possible to 
believe that if she was abused by her husband that she did not marry him in good faith. 

We concur with the director's determination that the petitioner has not established that she married 
L-C-Q-' in good faith. In addition, we find that the petitioner has not established that she resided 
with her spouse and has not established that she has been subjected to battery or extreme cruelty 
perpetrated by her spouse. Nonetheless, as counsel contends, the matter must be remanded because 
the director denied the petition without first issuing a Notice of Intent to Deny (NOID) the petition 
pursuant to the regulation at 8 C.F.R. 204.2(c)(3)(ii). 

Section 204(a)(l)(J) of the Act states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are also explained in the regulation at 8 C.F.R. 5 204.2(~)(1), which states, 

1 Name withheld to protect individual's identity 
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in pertinent part: 

(v) Residence. . . . The self-petitioner is not required to be living with the abuser 
when the petition is filed, but he or she must have resided with the abuser . . . in the 
past. 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited to, being 
the victim of any act or threatened act of violence, including any forceful detention, 
which results or threatens to result in physical or mental injury. Psychological or 
sexual abuse or exploitation, including rape, molestation, incest (if the victim is a 
minor), or forced prostitution shall be considered acts of violence. Other abusive 
actions may also be acts of violence under certain circumstances, including acts that, 
in and of themselves, may not initially appear violent but that are a part of an overall 
pattern of violence. The qualieing abuse must have been committed by the citizen 
. . . spouse, must have been perpetrated against the self-petitioner . . . and must have 
taken place during the self-petitioner's marriage to the abuser. 

(ix) Good faith marriage. A spousal self-petition cannot be approved if the 
self-petitioner entered into the marriage to the abuser for the primary purpose of 
circumventing the immigration laws. A self-petition will not be denied, however, 
solely because the spouses are not living together and the marriage is no longer 
viable. 

The evidentiary guidelines for a self-petition under section 204(a)(l)(A)(iii) of the Act are M h e r  
explained in the regulation at 8 C.F.R. 5 204.2(~)(2), which states, in pertinent part: 

Evidence for a spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to the 
petition. The determination of what evidence is credible and the weight to be given 
that evidence shall be within the sole discretion of the Service. 

(iii) Residence. One or more documents may be submitted showing that the 
self-petitioner and the abuser have resided together . . . . Employment records, utility 
receipts, school records, hospital or medical records, birth certificates of children . . ., 



deeds, mortgages, rental records, insurance policies, affidavits or any other type of 
relevant credible evidence of residency may be submitted. 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, school 
officials, clergy, social workers, and other social service agency personnel. Persons 
who have obtained an order of protection against the abuser or have taken other legal 
steps to end the abuse are strongly encouraged to submit copies of the relating legal 
documents. Evidence that the abuse victim sought safe-haven in a battered women's 
shelter or similar refuge may be relevant, as may a combination of documents such as 
a photograph of the visibly injured self-petitioner supported by affidavits. Other 
forms of credible relevant evidence will also be considered. Documentary proof of 
non-qualifying abuses may only be used to establish a pattern of abuse and violence 
and to support a claim that qualifying abuse also occurred. 

(vii) Good faith marriage. Evidence s f  good faith at the time of marriage may 
include, but is not limited to, proof that one spouse has been listed as the other's 
spouse on insurance policies, property leases, income tax forms, or bank accounts; 
and testimony or other evidence regarding courtship, wedding ceremony, shared 
residence and experiences. Other types of readily available evidence might include the 
birth certificates of children born to the abuser and the spouse; police, medical, or 
court documents providing information about the relationship; and affidavits of 
persons with personal knowledge of the relationship. All credible relevant evidence 
will be considered. 

The record includes the following pertinent facts and procedural history. The petitioner married the 
United States citizen on September 1, 1996 in San Juan, Puerto Rico. The petitioner's spouse filed a 
Form 1-130, Petition for Alien Relative, about December 23, 1996. The Form 1-130 was denied on 
December 18,2001 for failure to appear at the Form T- 130 interview. The petitioner filed a Form 1-360 
Petition for Amerasian, Widow(er), or Special Immigrant on April 29, 2004, prior to filing the petition 
that is the subject of this appeal. The director denied that petition on February 16, 2005, determining 
that the record did not include sufficient evidence to establish: that the petitioner resided with L-C-Q-; 
that she was subjected to battery or extreme cruelty perpetrated by her spouse; that she is a person of a 
good moral character; and that she married her spouse in good faith. 

The petitioner filed the second Form 1-360, the petition that is the subject of this appeal, on March 9, 
2007. The director issued a request for further evidence (WE) on March 13, 2007 on the issues of the 
petitioner's good moral character and good faith marriage and a subsequent RFE on October 3, 2007 
only on the issue of the petitioner's good faith marriage. Upon review of the record, the director 
determined that the petitioner had not provided the sufficient evidence to establish that she had entered 



into the marriage in good faith. 

Good Faith Marriage 

The AAO has reviewed the petitioner's August 25, 2003 personal statement that provides no details 
regarding the petitioner's intent upon entering the marriage; rather the petitioner only stated that she 
married her companion on September 1, 1996 and "married in love, with a lot of love, illusions and 
progress." The AAO has also reviewed: four affidavits initially submitted with the petition on the 
petitioner's behalf that indicate generally that the affiants knew the petitioner and knew that she got 
married, but do not provide any commentary regarding the courtship of the couple or any 
circumstances surrounding the courtship and subsequent marriage; a letter from the petitioner's 
parish priest who indicates that the petitioner is "separated by domestic violence, verbal mistreat 
[sic] and drug uses;" and two additional affidavits submitted on the petitioner's behalf in response to 
the director's WE wherein the affiants state that they know the couple but the affiants do not 
comment on the circumstances of the marriage other than as it relates to the claimed abuse. The 
record also includes: a copy of a lease dated July 29, 2000 for an apartment in , San 
Juan signed by the couple as tenants; photocopies of four receipts apparently for rent that are dated in 
2000, in 1998, and one that does not include a decipherable date; a copy of s document in Spanish 
that appears to be a tax document; and a copy of a receipt. 

No further evidence is submitted on appeal. As the director determined, the evidence submitted is 
insufficient to establish that the petitioner entered into the marriage in good faith. The AAO 
observes that the record includes information that the petitioner's spouse has been incarcerated at 
various times including some time in the year 2000. This information casts doubt on the legitimacy 
of the lease allegedly signed by the couple. The petitioner has failed to submit any credible 
independent indicia that would support a finding that the petitioner entered into the relationship in 
good faith. Moreover, the petitioner's personal statement and the affidavits submitted on her behalf 
lack information regarding the petitioner and L-C-Q-'s initial courtship and subsequent interactions 
and the circumstances of the subsequent interactions sufficient to establish the bona jdes of the 
marriage. The AAO concurs with the director's determination that the petitioner did not establish 
that she entered into the marriage in good faith. 

Upon remand, the director should also address the significant deficiencies in the record regarding the 
petitioner's joint residence and the claimed abuse perpetrated by L-C-Q-. 

Residence 

The AAO has reviewed the documents submitted above in support of the petitioner's good faith 
marriage and finds that these documents also fail to establish that the petitioner resided with L-C-Q-. 
The AAO notes that some of the affiants reference the petitioner and L-C-Q- living in a nearby 
apartment, but the information the affiants provide is insufficient in probative details to establish the 
couple's joint residence. The record in this matter does not establish that the petitioner and L-C-Q- 
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resided together. For this reason, the petition is not approvable and this additional issue must be 
addressed on remand. 

Battery or Extreme Cruelty 

The AAO has also reviewed the record regarding the petitioner's claim that she was battered or 
subjected to extreme cruelty. The record includes the petitioner's personal statement dated August 25, 
2003 wherein the petitioner declared: that about halfway into the year 1997, her husband became 
hostile; he came home late "insulting, humiliating, with bad language, verbal and emotional aggression, 
breaking things in our rented apartment;" he took her money because of his drug and alcohol addiction; 
and that she is afraid he will come back and hit or attack her or contaminate her with a disease. The 
petitioner notes generally that her husband was incarcerated in 1999 and in 2000 and in 2002 went to 
jail again and was still in jail at the time of her statement. 

In the affidavits submitted on her behalf, the affiants stated generally that the petitioner's husband 
would abuse her with words, using degrading words and names. Two of the affiants indicated that they 
would not be surprised if the petitioner's husband had also physically abused her. One affiant indicated 
that she heard L-C-Q- threatening the petitioner if the petitioner did not give him money. 'The sister of 
L-C-Q- stated that the petitioner separated from L-C-.Q- in 1998 because her brother mistreated the 
petitioner physically and emotionally because he was using drugs. The petitioner's parish priest and 
one affiant indicated that the petitioner did not call the police when her husband was aggressive 
because L-C-Q- threatened her. 

The record also includes an August 25, 2003 evaluation of the petitioner's mental health, prepared by - - .  
, Psychiatrist. r e p e a t s  the general statements the petitioner 
reported regarding L-C-Q-'s behavior and her claim that she is very-nervous, anxious, sad, depressed 
and that her husband's situation is worrying her. diagnosed the petitioner with "great 
depression moderate." did not provide a direct length between the claimed abuse suffered by 
the petitioner and her depression; rather generally concludes that the petitioner's depression 
is the result of matrimonial problems, a generic conclusion. 

Upon review of the record, the AAO finds that the record does not include independent evidence of 
battery or extreme cruelty. The AAO recognizes the petitioner's distress caused by L-C-Q-'s drug 
abuse and alcohol problems. However, the record does not include detailed probative information 
establishing that L-C-Q- battered the petitioner. Similarly, the petitioner has not provided probative 
evidence that L-C-Q-'s degrading words and demands for money escalated to a point that the 
behavior should be considered extreme cruelty, as that term is defined in the regulation at 8 C.F.R. 
tj 204.2(c)(l)(vi). The petitioner, herself provides no chronological timeline of this alleged abuse and 
the affidavits of the petitioner's friends and neighbors do not describe acts which include forceful 
detention, psychological or sexual abuse or exploitation, rape, molestation, incest, or forced 
prostitution as described in the regulation at 8 C.F.R. tj 204.2(c)(l)(vi). The record does not provide 
sufficient probative detail of the acts of L-C-Q- over the indeterminate amount of years the petitioner 



and L-C-Q- were together to allow the AAO to ascertain that the petitioner's spouse's actions subjected 
the petitioner to psychological, sexual abuse or exploitation or were part of an overall pattern of 
violence. The record does not include specific details regarding the time of any threats or coercive 
actions, the number or content of threats or coercive actions, or that the petitioner perceived any of the 
threats or other actions against her as serious enough to involve the actions of the police. The AAO 
acknowledges the petitioner's fear expressed in 2003 of her spouse's threats and thus her reluctance to 
inform the police; however, the petitioner does not adequately explain this fear that appears more 
connected to L-C-Q-'s drug abuse than any perceived threat to her. 

As discussed above, the testimony regarding the petitioner's spouse's non-physical behavior does not 
substantiate that the acts rose to the level of extreme cruelty as set out in the regulation at 8 C.F.R. 
9 204.2(c)(l)(vi). The petitioner in this matter has not described in probative detail any specific 
threatening or controlling behavior of her husband. The record does not include probative evidence 
that the applicant feared for her life or physical injury. The record does not evidence that the actions of 
the petitioner's husband resulted in the petitioner's psychological trauma any more than that of any 
broken marriage between two different individuals with different personalities and moral expectations. 
The claims made by the petitioner and the general statements submitted on her behalf fail to establish 
that the petitioner was the victim of any act or threatened act of physical violence or extreme cruelty, 
that L-C-Q-'s non-physical behavior was accompanied by coercive actions or threats of harm, or that 
his actions were aimed at insuring dominance or control over the petitioner. As noted above, the 
general conclusion o is insufficient to establish that the petitioner suffered p.sychological 
trauma resulting directly from her spouse's behavior. 

Upon review of the totality of the record, the relevant evidence fails to demonstrate that the petitioner's 
spouse subjected her to battery or extreme cruelty during their marriage. Accordingly, the petitioner 
has not established battery or extreme cruelty, as required by section 204(a)(l)(A)(iii)(I)(bb) of the Act. 

Despite the petitioner's ineligibility based on the present record, this matter must be remanded to the 
director for issuance of a NOID in compliance with the regulation at 8 C.F.R. tj 204.2(c)(3)(ii). On 
remand, the director should address all grounds for the intended denial of the petition as cited in the 
foregoing discussion. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.C. 8 1361. Here, that burden has not been met. 

ORDER: The director's decision is withdrawn; however, the petition is currently unapprovable 
for the reasons discussed above. Because the petition is not approvable, the petition is 
remanded to the director for issuance of a new, detailed decision which, if adverse to the 
petitioner, is to be certified to the Administrative Appeals Office for review. 


