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PETITION: Petition for Immigrant Abused Spouse Pursuant to Section 204(a)(l)(A)(iii) of the 
Immigration and Nationality Act, 8 U.S.C. 5 1 154(a)(l)(A)(iii) 

ON BEHALF OF PETITIONER: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 5 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the d ~ i s i o n  that the motion seeks to reconsider, as required by 8 C.F.R. 103.5(a)(l)(i). 

~ $ ; d i " - ) - . , L  ohn . Grissom 

()!4ctmg Chief, Administrative Appeals Office 



DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. On 
appeal, the Administrative Appeals Office (AAO) remanded the matter for further action. The matter is 
now before the AAO upon certification of the director's subsequent, adverse decision. The decision of 
the director will be affirmed and the petition will be denied. 

The petitioner seeks immigrant classification pursuant to section 204(a)(l)(A)(iii) of the Immigration 
and Nationality Act ("the Act"), 8 U.S.C. $ 1154(a)(l)(A)(iii), as an alien battered or subjected to 
extreme cruelty by a United States citizen. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. $ 1 154(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act, 8 U.S.C. 5 1 154(a)(l)(J) states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) or clause (ii) or (iii) of 
subparagraph (B), or in making determinations under subparagraphs (C) and (D), the [Secretary 
of Homeland Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence shall be 
within the sole discretion of the [Secretary of Homeland Security], 

As the facts and procedural history have been adequately documented in the previous decision of the 
M O ,  we will only repeat certain facts as necessary here. In this case, the director initially denied 
the petition on November 18,2005, finding that the petitioner failed establish that he was battered by 
or subjected to extreme cruelty by his spouse and that he entered into his marriage in good faith. In 
the M O ' s  October 25, 2006 decision on appeal, the AAO concurred with the director's 
determination that the petitioner had failed to establish that he was battered by or subjected to 
extreme cruelty by his spouse, but stated that the director should reconsider his decision regarding 
whether the petitioner had established a good faith marriage. However, the AAO remanded the 
petition for issuance of a Notice of Intent to Deny (NOID), as required by the regulation then in 
effect at 8 C.F.R. $ 204.2(~)(3)(ii)(2006).' Upon remand, the director issued a NOID on November 
27, 2007, which informed the petitioner of the deficiencies in the record and afforded him the 
opportunity to submit fiather evidence to establish the requisite abuse. The petitioner, through 
counsel, responded to the NOID and the director denied the petition on July 10, 2008, finding that 

- - - -  

I On April 17, 2007, Citizenship and Immigration Services (CIS) promulgated a nde related to the 
issuance of requests for evidence and NOIDs. 72 Fed. Reg. 19100 (Apr. 17,2007). The rule became 
effective on June 18,2007, after the filing and adjudication of this petition. 
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the petitioner failed to establish that he was battered or subjected to extreme cruelty during his 
marriage, specifically noting that the petitioner provided new information that was "not contained in 
his previously submitted affidavits." The director certified his decision to the AAO for review and 
notified the petitioner that he could submit a brief to the AAO within 30 days of service of the 
director's decision. Counsel submitted a brief in response to the director's decision. Accordingly, 
the record is considered to be complete as it now stands. 

Upon review, we concur with the director's determination. 

In response to the director's NOID, the petitioner submitted several new affidavits and a statement. In 
his December 21,2007 statement, the petitioner claims that his spouse "slapped [him] in the face" and 
provides new details about his mother's illness and his spouse's threats to call his mother. 
Furthermore, the new statement includes the month, day and year in which each event happened. The 
petitioner's previous statement dated July 7, 2005 does not provide any reference to the date during 
which the events occurred and the petitioner does not explain how he is able to recall more details more 
than two years after his first statement. The AAO not& that in a new affidavit dated December 21, 
2007 signed by - states that on August 12,2002, suggested that the 
petitioner keep a diary in order to "monitor the situation more carefully." did not mention 
the diary in his previous affidavit dated September 16,2004. In his December 2 1,2007 affidavit, 

also states that the petitioner's spouse told him that she had hit the petitioner in the face. 
also states that "according to [the petitioner]," the petitioner's spouse insulted him by calling 

him a homosexual in Spanish, she screamed at the petitioner, and swore at him. 

The petitioner also included a new affidavit dated December 21, 2007 and signed by- 
In his new a f f i d a v i t  states that on one occasion he noticed a "substantial scratch 

on [the petitioner's] face" as well a "visible bruising" on the petitioner's face. states that 
the petitioner told him that his spouse had "struck him in a fit of rage." This statement is inconsistent 
w i t h  previous affidavit dated May 16, 2005. In his previous &davit, - 
states that he counseled the petitioner due to the petitioner's "severe depression as a result of rejection 
fiom his wife." never mentioned that the petitioner was physically harmed by his wife 
and referred to the petitioner's appearance in vague and general terms. 

Finally, the petitioner submitted a new affidavit dated December 20,2007 and signed by- 
In her new affidavit, states that the petitioner's spouse threatened to call his mother who is ill. 
In her affidavit, a escribes a situation for which she does not have firsthand knowledge. In 
her previous affidavit dated September 25, 2004, who at the time had counseled the 
petitioner for two years, makes no mention of such threats and describes the problems between the 
petitioner and his spouse as "marital problems" and not as abuse. 

In his brief, counsel argues that the petitioner received ineffective assistance of counsel fiom two 
separate attorneys and was deprived of due process. Counsel argues that the evidence submitted 
establishes an "overall pattern of violence." 
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The Attorney General has recently issued a binding precedent: Matter of Compean, Bangaly and J-E- 
C-, et al., 24 I&N Dec. 710 (A.G. 2009). In Compean, the Attorney General held that the Constitution 
affords no right to counsel or effective assistance of counsel to aliens in immigration proceedings under 
the Sixth Amendment or the Due Process Clause of the Fifth Amendment. Id. at 71 1-27. Although the 
Act and regulations also do not afford aliens a right to effective assistance of counsel, USCIS may, in 
its discretion, reopen proceedings based on the deficient performance of an alien's prior attorney. Id. at 
727. Compean establishes three elements of proof and six documentary requirements that an alien 
must meet to prevail on a claim of deficient performance of counsel. Id. Although Compean addresses 
deficient performance of counsel claims in the context of motions to reopen removal proceedings, the 
decision also applies to claims of deficient performance raised on direct review. Id. at 728 n.6. 

To prevail on a deficient performance of counsel claim, the alien must show: 

1) that counsel's failings were egregious; 2) in cases where the alien moves to reopen beyond the 30- 
day limit, the alien must show that he or she exercised due diligence in discovering and seeking to cure 
the lawyer's deficient performance; and 3) that the alien was prejudiced by the attorney's error(s). To 
establish prejudice, the alien must show that but for the deficient performance, it is more likely than not 
that the alien would have been entitled to the relief he or she was seeking.['] Id at 732-34. 

To establish these three requirements, the alien must submit six documents: 1) the alien's detailed 
affidavit setting forth the relevant facts and specifically stating what the lawyer did or did not do and 
why the alien was consequently harmed; 2) a copy of the agreement, if any, between the lawyer and the 
alien. If no written agreement exists, the alien must specifi what the lawyer agreed to do in his or her 
affidavit; 3) a copy of the alien's letter to the attorney setting forth the attorney's deficient performance 
and a copy of the attorney's response, if any; 4) a completed and signed complaint addressed to the 
appropriate State bar or disciplinary authorities; 5) any docurnent(s) the alien claims the attorney failed 
to submit; and 6) when the alien is subsequently represented, a signed statement from the new attorney 
attesting to the deficient performance of the prior attorney. Id. at 735-38. If any of the latter five 
documents are unavailable or missing, the alien must explain why the documents are unavailable or 
summarize the contents of any missing documents. Id. at 735. 

The thre,e substantive requirements must be met for all deficient performance claims filed before and 
after Compean was issued on January 7,2009. Id. at 741. For claims pending prior to January 7,2009, 
the alien is not required to meet the six new documentary requirements, but must still comply with the 
requirements set forth in Matter of Lozada, 19 I&N Dec. 637 (BIA 1988). Lozada required an alien to 
submit: 1) an affidavit attesting to the relevant facts, detailing the agreement that was entered into, 
what actions were supposed to be taken and what the attorney did or did not do; 2) evidence that former 
counsel was informed of the allegations, given an opportunity to respond and former counsel's 

[I1 Where the alien sought discretionary relief, the alien must not only show that he or she was eligible for 
such relief, but also would have merited a favorable exercise of discretion. Matter of Compean, 24 I&N Dec. 
at 734-35. 



response, if any; and 3) evidence that a complaint has been filed with the appropriate disciplinary 
authorities regarding such representation or an explanation of why such a complaint was not filed. Id. 
at 638-39. The record of proceeding contains no evidence that the petitioner has met the requirements 
of Matter of Lozada with regard to his claim of ineffective assistance of counsel. 

Counsel states that both of the petitioner's prior counsels in his Form 1-360 filing and divorce are now 
deceased and the petitioner is therefore unable to meet the requirements in Lozada. Even so, the 
petitioner could have made an attempt to meet the first and third requirements in Lozada. The record 
contains no detailed statement explaining why prior counsels' actions or inactions resulted in an 
ineffective assistance of counsel. Furiher, counsel makes no mention as to why there is no statement in 
the record of proceeding from the "pro bono counsel" who represented the petitioner and advised him 
to plead guilty to harassment. 

Although the petitioner. through counsel, argues that his rights to procedural due process were violated, 
he has not shown that any violation of the regulations resulted in "substantial prejudice" to him. See De 
Zavula v. Ashcroft, 385 F.3d 879, 883 (5th Cir. 2004) (holding that an alien "must make an initial 
showing of substantial prejudice" to prevail on a due process challenge). The petitioner has fallen far 
short of meeting this standard. A review of the record and the adverse decision indicates that the 
director properly applied the statute and regulatior~s to the petitioner's case. The petitioner's primary 
complaint is that the director denied the petition. As previously discussed, the petitioner has not met 
his burden of proof and the denial was the proper result under the regulation. Accordingly, the 
petitioner's claim is without merit. 

Counsel also suggests that the director's adjudication of the petition was unfair. The petitioner has not 
demonstrated any error by the director in conducting his review of the petition. Nor has the petitioner 
demonstrated any resultant prejudice such as would constitute a due process violation. See Vides-Vides 
v. INS, 783 F.2d 1463, 1469-70 (9th Cir. 1986); Nicholas v. INS, 590 F.2d 802, 809-10 (9th Cir. 1979); 
Martin-Mendoza v. INS, 499 F.2d 91 8,922 (9th Cir. 1974), cert. denied, 41 9 U.S. 1 1 13 (1 975). 

In response to the director's concerns about the new information provided in response to the NOID 
counsel states that "each affiant was personally interviewed and attested to a revised affidavit that 
provided a more in-depth statement of the affiant's knowledge of the petitioner's circumstances." 
However, counsel does not adequately address the director's concerns. For example, neither counsel in 
his brief nor the affiants in their affidavits explain how they are able to remember more details two 
years after the first affidavits were prepared. Although counsel argues that "an overall pattern of 
violence" existed, counsel does not explain why the affiants failed to mention that the petitioner was 
physically harmed by his spouse. The omission of physical harm to the petitioner was not adequately 
addressed in the record of proceeding. 

The relevant evidence submitted below was discussed in the previous decision of the AAO, which is 
incorporated here by reference. The petitioner has failed establish that he was battered by or subjected 
to extreme cruelty by his spouse. Consequently, the petitioner is ineligible for immigrant classification 
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under section 204(a)(l)(A)(iii) of the Act and his petition must be denied. 

The petition will be denied for the reasons stated above, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 8 1361. Here, 
that burden has not been met. Accordingly, the July 10, 2008 decision of the director is affirmed and 
the petition is denied. 

ORDER: The director's decision of July 10, 2008 is affirmed. The petition is denied. 


