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DISCUSSION: The service center director denied the immigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The director's decision will be withdrawn 
and the matter remanded for hrther action. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Act, 
8 U.S.C. fj 1154(a)(l)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States 
citizen. 

The director denied the petition on the basis of his determination that the petitioner had failed to 
establish: (I) that he shared a joint residence with his wife; (2) that his wife subjected him to battery 
or extreme cruelty; and (3) that he entered into marriage with his wife in good faith. 

The petitioner submitted a timely appeal on March 7,2008. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(Z)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. fj 1154(a)(l)(A)(iii)(IJ). 

Section 204(a)(l)(J) of the Act, 8 U.S.C. fj 11 54(a)(l)(J) states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are explained further at 8 C.F.R. tj 204.2(~)(1), which states, in pertinent 
part, the following: 

(v) Residence. . . . The self-petitioner is not required to be living with the abuser 
when the petition is filed, but he or she must have resided with the 
abuser . . . in the past. 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited 
to, being the victim of any act or threatened act of violence, including any 
forcehl detention, which results or threatens to result in physical or mental 
injury. Psychological or sexual abuse or exploitation, including rape, 
molestation, incest (if the victim is a minor), or forced prostitution shall be 
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considered acts of violence. Other abusive actions may also be acts of 
violence under certain circumstances, including acts that, in and of 
themselves, may not initially appear violent but that are a part of an overall 
pattern of violence. The qualifying abuse must have been committed by the 
citizen . . .  spouse, must have been perpetrated against the 
self-petitioner . . . and must have taken place during the self-petitioner's 
marriage to the abuser. 

(vii) Good moral character. A self-petitioner will be found to lack good moral 
character if he or she is a person described in section 101(f) of the Act. 
Extenuating circumstances may be taken into account if the person has not 
been convicted of an offense or offenses but admits to the commission of an 
act or acts that could show a lack of good moral character under section 
101(f) of the Act. A person who was subjected to abuse in the form of forced 
prostitution or who can establish that he or she was forced to engage in other 
behavior that could render the person excludable under section 212(a) of the 
Act would not be precluded from being found to be a person of good moral 
character, provided the person has not been convicted for the commission of 
the offense or offenses in a court of law. A self-petitioner will also be found 
to lack good moral character, unless he or she establishes extenuating 
circumstances, if he or she willfully failed or refused to support dependents; 
or committed unlawful acts that adversely reflect upon his or her moral 
character, or was convicted or imprisoned for such acts, although the acts do 
not require an automatic finding of lack of good moral character. A 
self-petitioner's claim of good moral character will be evaluated on a 
case-by-case basis, taking into account the provisions of section 101 (0 of the 
Act and the standards of the average citizen in the community. If the results 
of record checks conducted prior to the issuance of an immigrant visa or 
approval of an application for adjustment of status disclose that the 
self-petitioner is no longer a person of good moral character or that he or she 
has not been a person of good moral character in the past, a pending 
self-petition will be denied or the approval of a self-petition will be revoked. 

(ix) Good faith marriage. A spousal self-petition cannot be approved if the 
self-petitioner entered into the marriage to the abuser for the primary purpose 
of circumventing the immigration laws. A self-petition will not be denied, 
however, solely because the spouses are not living together and the marriage 
is no longer viable. 

The evidentiary guidelines for a self-petition filed under section 204(a)(l)(A)(iii) of the Act are 
explained further at 8 C.F.R. 4 204.2(~)(2), which states, in pertinent part, the following: 
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Evidence for a spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence 
whenever possible. The Service will consider, however, any credible 
evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole 
discretion of the Service. 

(ii) Relationship. A self-petition file by a spouse must be accompanied by 
evidence o f .  . . the relationship. Primary evidence of a marital relationship is 
a marriage certificate issued by civil authorities. . . . 

(iii) Residence. One or more documents may be submitted showing that the 
self-petitioner and the abuser have resided together . . . Employment records, 
utility receipts, school records, hospital or medical records, birth certificates 
of children . . ., deeds, mortgages, rental records, insurance policies, 
affidavits or any other type of relevant credible evidence of residency may be 
submitted. 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, 
school officials, clergy, social workers, and other social service agency 
personnel. Persons who have obtained an order of protection against the 
abuser or have taken other legal steps to end the abuse are strongly 
encouraged to submit copies of the relating legal documents. Evidence that 
the abuse victim sought safe-haven in a battered women's shelter or similar 
refuge may be relevant, as may a combination of documents such as a 
photograph of the visibly injured self-petitioner supported by affidavits. 
Other forms of credible relevant evidence will also be considered. 
Documentary proof of non-qualifying abuses may only be used to establish a 
pattern of abuse and violence and to support a claim that qualifying abuse 
also occurred. 

(v) Good moral character. Primary evidence of the self-petitioner's good moral 
character is the self-petitioner's affidavit. The affidavit should be 
accompanied by a local police clearance or a state-issued criminal 
background check from each locality or state in the United States in which 
the self-petitioner has resided for six or more months during the 3-year period 
immediately preceding the filing of the self-petition. Self-petitioners who 
lived outside the United States during this time should submit a police 
clearance, criminal background check, or similar report issued by the 
appropriate authority in each foreign country in which he or she resided for 
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six or more months during the 3-year period immediately preceding the filing 
of the self-petition. If police clearznces, criminal background checks, or 
similar reports are not available for some or all locations, the self-petitioner 
may include an explanation and submit other evidence with his or her 
affidavit. The Service will consider other credible evidence of good moral 
character, such as affidavits from responsible persons who can 
knowledgeably attest to the self-petitioner's good moral character. 

(vii) Good faith marriage. Evidence of good faith at the time of marriage may 
include, but is not limited to, proof that one spouse has been listed as the 
other's spouse on insurance policies, property leases, income tax forms, or 
bank accounts; and testimony or other evidence regarding courtship, wedding 
ceremony, shared residence and experiences. Other types of readily available 
evidence might include the birth certificates of children born to the abuser 
and the spouse; police, medical, or court documents providing information 
about the relationship; and affidavits of persons with personal knowledge of 
the relationship. All credible relevant evidence will be considered. 

The petitioner is a citizen of Haiti who entered the United States in December 2000. He married J-D-,' 
a United States citizen, on August 5, 2003. J-D- filed Form 1-130, Petition for Alien Relative, on 
behalf of the petitioner on or around December 10,2003, and it was approved on December 20,2004. 
The petitioner filed Form 1-485, Applicant to Register Permanent Residence or Adjust Status, on June 
13,2005. The Form 1-485 was denied on February 1,2006. 

The petitioner filed the instant Form 1-360 on March 22, 2007. The director issued a request for 
additional evidence on March 30, 2007, and requested additional evidence to establish the petitioner is 
a person 6f good moral character. The petitioner responded on May 21, 2007. The director issued 
another request for additional evidence on November 5, 2007, and requested additional evidence to 
establish that the petitioner was subjected to battery or extreme cruelty; that he shared a joint residence 
with his wife; and that he entered into marriage with his wife in good faith. The petitioner responded 
on December 14, 2007. After considering the evidence of record, the director denied the petition or_ 
February 1 1,2008. 

Joint Residence 

The first issue on appeal is whether the petitioner has established that he shared a joint residence with 
J-D-. In his February 11, 2008 denial, the director found that although the record contains 
documentation of a joint address, "it would seem reasonable to believe that you could provide more 
substantial evidence to show that you and [J-D-] resided together as husband and wife." 

' Name withheld to protect individual's identity. 
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According to the petitioner's testimony on the Form 1-360, he and J-D- shared a joint residence 
between August 2003 and October 2006. On May 22, 2005 the etitioner testified on the Form G- 
325A, Biographic Information, that he had been living at in Hempstead, New York 
since December 2000. However, on February 12,2003 the etitioner informed the Immigration Judge 
(IJ) at his removal hearing that he was living at in Uniondale, New York, and 
correspondence from the Board of Immigration Appeals, dated March 13, 2003, was sent to the 
petitioner at in Uniondale, New York. The petitioner's 2005 testimony on the 
Form G-325A, therefore, conflicts with his 2003 testimony to the IJ. 

The only documents that identify both J-D- and the petitioner sharing an address are ( I )  their joint 
income tax return for tax year 2004; (2) an April 7, 2006 bank statement; (3) a February 28, 2008 

stating that the couple lived together; (4) a February 28,2008 affidavit fiom 
whch states that she lived with J-D- and the petitioner 

2003 until November 23, 2006; and ( 5 )  a May 10, 2007 bank statement. However, 
affidavit conflicts with the petitioner's testimony with regard to the length of time during which J-D- 
and the petitioner lived together, and the May 10, 2007 bank stacement was issued after the period 
during which they shared a residence. Accordingly, the record contains only two documents issued 
during the period in which the petitioner claims he lived with 4-D- that name both the petitioner and J- 
D-. 

The 2004 joint tax retum and April 7, 2006 bank statement both bear the address. 
However, other documentation of record indicates that the petitioner may have been living at another 
address during the claimed period of joint residence. When he mailed a document to USCIS on 
November 1, 2005, the petitioner identified his return address as in Hempstead, 
New York, and the February 1, 2006 letter denying the Form 1-485 was mailed to that address. The 
January 23, 2006 registration from the Nassau Bureau of Cooperative Educational Services lists the 
petitioner's address a s ,  in Hempstead. Further, the petitioner identified himself 
as living in Wyandanch, New York on two money orders he sent in December 2003. There is no 
evidence of record that J-D- ever resided at either - in Hempstead or in Wyandanch. 

It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless 
the petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ho, 
19 I&N Dec. 582, 591-92 (BIA 1988). Doubt cast on any aspect of the petitioner's proof may, of 
course, lead to a reevaluation of the reliability and sufficiency of the remaining evidence offered in 
support of the visa petitia-i. Id. 

The record contains two documents that identify both J-D- and the petitioner as sharing a common 
address during the claimed period of joint residence. However, the record also contains multiple 
documents suggesting that the petitioner may have been living elsewhere during this time. The 
petitioner had failed to resolve the inconsistencies of record and, accordingly, has failed to establish by 
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a preponderance of the evidence that he resided with J-D-, as required by section 
204(a)(l)(A)(iii)(II)(dd) of the Act. 

Battery or Extreme Cruelty 

The AAO agrees with the director's determination that the petitioner failed to establish that J-D- 
subjected him to battery and/or extreme cruelty. As evidence that he was subjected to battery 
and/or extreme cruelty, the petitioner submits the followi~lg evidence: 

An undated self-affidavit, submitted on December 14,2007; 
A Temporary Order of Protection, issued by New York State Family Court, Nassau County, 
dated November 22,2006; 
A Hempstead, New York Police Department Case Report, dated November 24,2006; 
An Order of Protection, issued by the Nassau County, New York District Court, dated 
December 14,2006; 
A partial copy of an Order of Protection, issued by New York State Family Court, Nassau 
County, dated March 29, 2007; 
A document that appears to be a partial copy of an Order of Protect~on, issued by New York 
State Family Court, Nassau County, dated December 14,2006; 
A self-affidavit, dated March 4, 2008; and 
A letter from dated March 4, 2008. 

In his undated self-affidavit, which was submitted on December 14, 2007, the petitioner stated that, 
in 2006, J-D- asked him for ten dollars, and that he gave it to her. 'That evening, she asked him for 
twenty dollars more, and he told her that he did not have any more money. According to the 
petitioner, J-D- became angry and started yelling at him; kicked him out of his house; brought 
another woman into his house; and told him that she now had a girlfriend and no longer needed a 
husband. The petitioner stated that, while he was in his yard, J-D- "appeared with a revolver." He 
called the police and, although police officers searched through the entire house, they were unable 
to find the gun. The police officers returned four days later, found the gun, arrested J-D-, and 
placed her in prison. The petitioner asserted that the judge told the petitioner to stay away from J- 
D-, as she could kill him. According to the petitioner, he must make sure he is never near J-D- 
since she is very evil, and that his mother-in-law prays that J-D- does not kill the petitioner. He also 
testified that J-D- swears that she must kill him, and that "the police tell me not to sleep in my house 
because [J-D-] is possessed." 

The November 22, 2006 Temporary Order of Protection ordered J-D- to stay away from the 
petitioner through May 22, 2007. The AAO notes that J-D- was not present at the hearing. The 
November 24, 2006 police report states that J-D- was arrested for violating the order of protection, 
criminal possession of a weapon, and menacing. On December 14, 2006, the petitioner's order of 
protection against J-D- was extended through December 13, 201 1. The AAO notes that J-D- was 
present for that hearing. 
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The March 29, 2007 Order of Protection issued by New York State Family Court, Nassau County, 
states that a neglect petition was filed against both J-D- and the petitioner with regard to their child 
on December 18, 2006. The March 29, 2007 decision orders J-D- to stay away from the couple's 
son. However, it appears as though the second page of this order is not contained in the record of 
proceeding. Although the record does contain a second page of an order bearing the same docket 
number (m, that page does not appear to be the second page of the March 29, 2007 
order, as the document is dated December 14, 2006. First, as noted previously, the petition on 
which the March 29,2007 decision was based was filed on December 18,2006, which indicates that 
further that these two pages are not from the same proceeding. Second, the wording at the bottom 
of the document from the March 29, 2007 neglect proceeding does not grammatically match the 
wording at the top of the document from what appears to be the separate December 14, 2006 
proceeding. Third, the document from March 29, 2007 indicates that would be 
presiding, but the December 14, 2006 document was signed b y .  Accordingly, it 
appears that there may have actually been two child neglect proceedings against J-D- and the 

, petitioner, and that the record contains only the second page of the December 14, 2006 proceeding, 
and only the first page of the March 29,2007 proceeding. 

In his February 11, 2008 denial, the director found the petitioner's evidence of battery or extreme 
cruelty insufficient. Noting that the police reports indicated that the petitioner and J-D- were living 
at two different addresses,' the director states that it was not clear, based on the petitioner's 
testimony, how police officers found J-D-'s weapon in his home if the petitioner had a protective 
order against her. 

In his March 4, 2008 self-affidavit, the petitioner states that he "tried to take another chance to get 
straight," and that he has to "just come down to get a chance." He states that after the events with J- 
D-, he drove to Florida; got lost; went into shock; abandoned his car on the parkway; that he cried 
all the time; and that he was very crazy. He states that all he wants in life is to have a mechanic 
shop with J-D-, and that he wants J-D- to sit in the office of the shop and take care of the customers. 
The petitioner makes several other statements, but the AAO is unclear as to their meaning. 

In her March 4, 2008 affidavit, states that J-D- used a gun, but that the petitioner did 
not know where the gun was. states that the petitioner left the house, and that when he 
returned, his wife was having sexual intercourse with another woman. She states that when the 
petitioner came to the door of the house, J-D- aimed a gun at him, and he turned around. - 
states that the petitioner called her, and that she met him at a store. She states that the petitioner 
was still upset by the time she met him at the store, so she took him to the police station. - 
* As noted by the director, the November 24, 2006 police report regarding this incident stated that J- 
D- and the petitioner were living at different addresses. Further, the petitioner stated on the Form I- 
360 that, by this point, he and J-D- were no longer living together (the petitioner stated on the Form 
1-360 that they had stopped living together in October 2006). 
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also states that the petitioner went to Florida, that he got lost, that he lost his car, and that he was 
crazy. 

Upon review of the entire record of proceeding, the AAO agrees with the director that the petitioner 
has failed to establish that he was the victim of battery or extreme cruelty. As noted by the director, 
the fact pattern of the November 2006 incident is unclear. As the petitioner and J-D- ceased living 
together in October 2006, it is unclear how J-D- was able to kick the petitioner out of his own home 
in order to bring her lover inside. Nor is the record clear as to whether the gun was found in the 
petitioner's home or in J-D-'s home. Nor is the record clear as to whose yard the petitioner was 
standing in when his mother-in-law stopped J-D- from shooting him. If he was standing in his own 
yard, as his testimony seems to indicate, it is unclear why his mother-in-law was at his home. It js 
also unclear to the AAO what the petitioner means on appeal when he discusses his need to "get 
straight" and "come down to get a chance." 

Nor does the testimony of clarify matters. As noted previously, states that the 
~etitioner left the house. and that when he returned. J-D- was havine sexual intercourse with another " 
woman. However, it is unclear whether is asserting whether this happened in the 
petitioner's home or in J-D-'s horne. Her testimony also conflicts with that of the petitioner, as he 
states that J-D- kicked him out his home in order to-bring her irlfriend inside, while states 
that the petitioner walked in on them together. Moreover, state~nent that she took the 
petitioner to the police station to report on J-D- trying to shoot him conflicts with the petitioner's 
statement that he called the police. 

Absent clarification of these catalogued inconsistencies, discrepancies, and unanswered questions of 
record, the AAO will not accept the protective orders and police report as evidence of abuse. It is 
incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective 
evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the 
petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 
I&N Dec. 582, 591-92 (BIA 1988). Doubt cast on any aspect of the petitioner's proof may, of 
course, lead to a reevaluation of the reliability and sufficiency of the remaining evidence offered in 
support of the visa petition. Id. 

Nor do the protective orders from the family court establish that J-D- subjected the petitioner to 
battery or extreme cruelty. First, as noted previously, they appear to be incomplete. However, and 
even more importantly, they do not establish that J-D- abused the petitioner. While the complete 
reports may establish that she abused the couple's child, it does not appear that the reports, even if 
they were complete, would establish that she abused the petitioner. 

For all of these reasons, the AAO agrees with the director's determination that the petitioner has 
failed to establish that his wife subjected him to battery or extreme cruelty during their marriage, as 
required by section 204(a)(l)(A)(iii)(I)(bb) of the Act. 
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Good Faith Entry into Marriage 

The director also found that the petitioner had failed to establish that he married J-D- in good faith. 
The AAO agrees. As a preliminary matter, the AAO first incorporates here its previous discussion 
of the inconsistencies of record, which undermines the credibility of the petitioner's testimony. 

The record indicates that J-D- and the petitioner had two children together: one in 2003, and one in 
2004. The older child died in infancy. While birth certificates of children are normally strong 
evidence of good faith entry into a marriage, the evidence of record in this particular case indicates 
that the child may have been removed from the home due to neg l e~ t .~  Accordingly, the AAO will 
accord less evidentiary weight to the fact that the petitioner and J-D- have had children together. In 
his November 5,  2007 request for additional evidence, the director requested an affidavit from the 
petitioner describing, in his own words, the couple's first meeting, their courtship, their wedding 
ceremony, memorable experiences in their married life, and things they share in common. The 
petitioner, however, elected not to submit such a statement. Absent such a statement, the AAO 
finds that, in this particular case, the birth certificates of the children are not sufficient to establish 
that the petitioner entered into marriage with J-D- in good faith. 

Given the unexplained discrepancies in the record regarding whether the petitioner and J-I)- ever 
actually lived together, the questiondble nature of the documents submitted as evidence of a shared 
life together, the evidence of record indicating that custody of the couple's child may have been 
awarded to J-D-'s mother due to neglect on the part of J-D- and the petitioner, and the petitioner's 
failure to submit the narrative information specifically requested by the director, the AAO finds that 
the evidence of record fails to demonstrate that the petitioner entered into marriage with J-D- in 
good faith, as required by section 204(a)(l)(A)(iii)(I)(aa) of the Act. 

Conclusion 

The AAO agrees with the director's determination that the petitioner has failed to establish that he 
and his wife shared a joint residence; that his wife subjected him to battery or extreme cruelty; and 
that he entered into marriage with his wife in good faith. However, the record indicates that the 
director did not issue a notice of intent to deny the petition (NOID) before he issued his decision. 
Although the record establishes that the petitioner is ineligible for the benefit sought, the petition 
must be remanded, solely on procedural grounds, so that the petitioner has the opportunity to 
respond to a NOID. The petition must be remanded to the director for issuance of a NOID in 

As was noted previously, the record indicates that J-D- and the petitioner were both named as 
respondents in two child neglect cases before the New York State Family Court, Nassau County. 
The record lacks the first page from the first proceeding and the second page from the second 
proceeding. In the second proceeding, the court ordered J-D- to stay away from the couple's child, 
except for visits supervised by her mother. As the second page of the order is missing, it is unclear 
whether the petitioner was similarly barred from seeing the couple's child. 
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compliance with the regulation In effect at 8 C.F.R. 4 204.2(~)(3)(ii)~ on the date this petition was 
filed, and the director must afford the petitioner the opportunity to submit a response within the 60- 
day period. On remand, the director must address the issues before the AAO on appeal; i.e., 
whether the petitioner has established that he shared a joint residence with J-D-, whether he was 
subjected to battery or extreme cruelty by J-D-, and whether he married J-D- in good faith. 

On remand, the director should also explore the issue of whether the petitioner is a person of good 
moral character. As noted previously, the record indicates that J-D- and the petitioner were both 
named as respondents in two child neglect cases before the New York State Family Court, Nassau 
County, and that the record lacks the first page from the first proceeding and the secoiid page from 
the second proceeding, and that J-D- was ordered to stay away from their child. The director should 
request documents from both proceedings, if there were in fact two proceedings. In particular, the 
director should ascertain whether the petitioner was also ordered to stay away from his child in the 
March 29, 2007 proceeding. If the petitioner was in fact ordered to stay away from his child, he 
must demonstrate that, notwithstanding that order, he is a person of good moral character. 

As always, the burden of proving eligibility for the benefit sought rests solely with the petitioner. 
Section 291 of the Act, 8 1J.S.C. tj 1361. 

OKDER: The director's February 11, 2008 decision is withdrawn. The petition is remanded to 
the director for entry of a new decision, which, if adverse to the petitioner, is to be 
certified to the AAO for review. 

4 USCIS promulgated a rule on April 17, 2007 related to the issuance of requests for evidence and 
NOIDs. 72 Fed. Reg. 19100 (Apr. 17,2007). The rule became effective on June 18,2007, after the 
filing of this petition on March 22,2007. 


