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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO will withdraw the 
director's decision; however, because the petition is not approvable, it will be remanded for fwther 
action and consideration. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. 5 1154(a)(l)(A)(iii), as an alien battered or subjected to extreme 
cruelty by a United States citizen. 

The director denied the petition because the petitioner did not establish that he resided with his spouse 
or that his spouse subjected him or his child to battery or extreme cruelty during their marriage. 

On appeal, counsel submits a brief. 

Although we find that the petitioner has established abuse or extreme cruelty during the marriage, we 
concur with the director's determination that the petitioner has not established joint residence. 
Nonetheless, the case must be remanded because the director denied the petition without first issuing 
a Notice of Intent to Deny (NOID) pursuant to the regulation at 8 C.F.R. § 204.2(c)(3)(ii). 

The record in this case provides the following relevant facts and procedural history. The petitioner is a 
native and citizen of Kenya who entered the United States with an F-1 visa on August 11, 1999. On 
May 24, 2002, the petitioner married T-T-', a U.S. citizen, in Des Moines, Iowa. T-T- subsequently 
filed a Form 1-130, Petition for Alien Relative, on the petitioner's behalf. The director denied the Form 
1-130 for failure to appear at the December 6,2006 scheduled interview. 

On March 13, 2007, the petitioner filed this Form 1-360. On March 28, 2007 and October 23, 2007, 
the director issued a Request for Evidence (RFE). The petitioner timely responded with further 
evidence. On March 20, 2008, the director denied the petition for failure to establish joint residence 
or the requisite battery or extreme cruelty during the marriage and the petitioner, through counsel, 
timely appealed. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. 5 1 154(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act, 8 U.S.C. § 1154(a)(l)(J) states, in pertinent part: 

' Narne withheld to protect individual's identity. 



In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in making 
determinations under subparagraphs (C) and (D), the [Secretary of Homeland Security] shall 
consider any credible evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole discretion of the 
[Secretary of Homeland Security]. 

The eligibility requirements are further explicated in the regulation at 8 C.F.R. 3 204.2(~)(1), which 
states, in pertinent part: 

(v) Residence. . . . The self-petitioner is not required to be living with the abuser when the 
petition is filed, but he or she must have resided with the abuser . . . in the past. 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was battered by 
or was the subject of extreme cruelty" includes, but is not limited to, being the victim of any 
act or threatened act of violence, including any forceful detention, which results or threatens 
to result in physical or mental injury. Psychological or sexual abuse or exploitation, 
including rape, molestation, incest (if the victim is a minor), or forced prostitution shall be 
considered acts of violence. Other abusive actions may also be acts of violence under certain 
circumstances, including acts that, in and of themselves, may not initially appear violent but 
that are a part of an overall pattern of violence. The qualieing abuse must have been 
committed by the citizen . . . spouse, must have been perpetrated against the self-petitioner 
. . . and must have taken place during the self-petitioner's marriage to the abuser. 

* * *  
(ix) Good faith marriage. A spousal self-petition cannot be approved if the self-petitioner 
entered into the marriage to the abuser for the primary purpose of circumventing the 
immigration laws. A self-petition will not be denied, however, solely because the spouses are 
not living together and the marriage is no longer viable. 

The evidentiary guidelines for a self-petition filed under section 204(a)(l)(A)(iii) of the Act are further 
explicated in the regulation at 8 C.F.R. 204.2(~)(2), which states, in pertinent part: 

Evidence for a spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to the 
petition. The determination of what evidence is credible and the weight to be given that 
evidence shall be within the sole discretion of the Service. 

* * * 
(iii) Residence. One or more documents may be submitted showing that the self-petitioner 
and the abuser have resided together . . . . Employment records, utility receipts, school 
records, hospital or medical records, birth certificates of children . . ., deeds, mortgages, 
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rental records, insurance policies, affidavits or any other type of relevant credible 
evidence of residency may be submitted. 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and affidavits 
from police, judges and other court officials, medical personnel, school officials, clergy, 
social workers, and other social service agency personnel. Persons who have obtained an 
order of protection against the abuser or have taken other legal steps to end the abuse are 
strongly encouraged to submit copies of the relating legal documents. Evidence that the 
abuse victim sought safe-haven in a battered women's shelter or similar refuge may be 
relevant, as may a combination of documents such as a photograph of the visibly injured 
self-petitioner supported by affidavits. Other forms of credible relevant evidence will 
also be considered. Documentary proof of non-qualifying abuses may only be used to 
establish a pattern of abuse and violence and to support a claim that qualifying abuse also 
occurred. 

(vii) Good faith marriage. Evidence of good faith at the time of marriage may include, 
but is not limited to, proof that one spouse has been listed as the other's spouse on 
insurance policies, property leases, income tax forms, or bank accounts; and testimony or 
other evidence regarding courtship, wedding ceremony, shared residence and experiences. 
Other types of readily available evidence might include the birth certificates of children 
born to the abuser and the spouse; police, medical, or court documents providing 
information about the relationship; and affidavits of persons with personal knowledge of 
the relationship. All credible relevant evidence will be considered. 

Joint Residence 

The record contains the following evidence relevant to the petitioner's claim that he resided with his 
spouse: 

The petitioner's statements; 
The petitioner's and T-T-'s Form G-325A. Bionravhic Information. indicating that both lived at 

Urbandale, Iowa fiom '~ay-2602 to August 2003 and atW-~ 
Ubandale, Iowa from August 2003 to the date when the forms were signed; 
A copy of the rental agreement for in urbandale, Iowa for a lease term 
from September 15,2004 to April 30,2005 signed by the petitioner and- 
A copy of a rental statement for -, Urbandale, Iowa listing = 

, the petitioner, and T-T-. The statement of account is fiom May 1,-2004 to 
June 17, 2004. The following is handwritten on the bottom of the statement: "Dates of 
residency from 8/1/03 thru [sic] 7/31/04"; 
Copies of the petitioner's and T-T-'s Internal Revenue Service (IRS) Form 1040 for 2002 dated 
June 17,2004 listing Urbandale, Iowa as their address; 
Copies of the petitioner's and T-T-'s IRS Form 1040 for 2003 dated June 17,2004 listing 

Ubandale, Iowa as their address; 



petitioner's brother in Kenya, stating that the petitioner and T- 
T- lived at Urbandale, Iowa; 
A letter dated May 16, 2007 A d  signed by Community Manager for Timberland 
Partners stating that the petitioner "lived here from March 2002 to July 2003"; 
A Qwest statement dated May 16, 2004 listing the petitioner's and T-T-'s names but no 
address; 
A letter from Qwest dated April 16,2008 stating that "Qwest Communications issued service in 
the billing name of [the petitioner] with -T-T- as the secondary bill name." The letter states 
that the telephone was installed at Ubandale, Iowa and the bill was sent to 
r b a n d a l e ,  Iowa. The letter also states that the telephone line was installed 
on August 1,2003 and the account was disconnected on July 17,2004; 
A letter from Financial Plus Credit Union dated May 12,2008 stating that the petitioner and T- 
T- had a joint account which was closed in October 2005. The letter states that the address 
listed on the account was ~ r b a n d a l e ,  Iowa; 
A copy of petitioner's Iowa driver's license issued on June 25,2004 listing his address as 

~ r b a n d a l e ,  Iowa; and 
A co of T-T-'s Iowa driver's license issued on June 25,2004 listing her address as - 

Urbandale, Iowa. 

On the Form 1-360. the petitioner stated that that he resided with his spouse fiom May 2006 to 
September 2006.   he petitioner also stated that he last lived with T-T- at -1 

b ~ e s  Moines, Iowa &d did not provide a date for when he last lived with T-T- at this address. o n  
the forms G-325A, Biographic Information, both the petitioner and T-T- indicate that they lived at 

Urbandale, Iowa from May 2002 to August 2003 and at Ubandale, Iowa 
from August 2003 to the date when the~forms were signed. The petitioner submitted a rental agreement 
for in Urbandale, Iowa for a lease term from September 15,2004 to April 30,2005 signed 
by the petitioner and The rental agreement is not signed by T-T- and she is not 
included as a listed tenant. The petitioner also included a rental statement including both his name and 
T-T-'s as stated above, but did not include a rental agreement for that address. The rental statement 
covers a one and a half month time period. The AAO notes that the record of proceeding contain no 
explanation for the handwriting on the statement and cannot give the handwritten statement any weight. 
Simply going on record without supporting documentary evidence is not sufficient for the purpose of 
meeting the burden of proof in these proceedings. Matter of SofJici, 22 I&N Dec. 158, 165 (Cornrn. 
1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). The 
record of proceeding contains no other rental agreement. 

The petitioner submitted two letters as evidence of his having resided with T-T-. The letter submitted 
f r o m  f o r t a t e s  that the "lived here fiom March 2002 to July 
2003" but does not include the address where the petitioner lived and does not state that the petitioner 
lived with T-T-. Although the letter f r o m  states that the petitioner and T-T- lived at 

Urbandale, l o w a ,  indicates that he lives in Kenya and does not indicate 
that he has personal knowledge that the petitioner and T-T- lived at that address together. 



The petitioner also submitted a letter fiom Financial Plus Credit Union dated May 12,2008 stating that 
the petitioner and T-T- had a joint account which was closed in October 2005. The letter states that the 
address listed on the account was Urbandale, Iowa. Along with the letter, the 
petitioner submitted a computer printout of the activity on the account. The activity listed was only his 
name. There is no evidence in the record of proceeding that T-T- also used the account at Financial 
Plus Credit Union. 

The AAO notes that the petitioner has submitted documents that are inconsistent with his statement 
dated February 10, 2000. The petitioner's statement dated February 10,2000 was regarding his request 
for reinstatement of F-1 status. In that statement, the petitioner claimed that his father was unable to 
send him money for school because his mother died of cancer one week after the petitioner arrived in 
the United States. In his Form G-325A signed on Se~tember 12.2003. the mtitioner indicates that his 

w 

mother's address is ' a n d  does not state that she is deceased. In a statement submitted 
in response to the director's October 23, 2007 RFE, the petitioner stated that when he could not deal 
with his problems he would "call [his] mother" because she was the only person who could "calm 
[him] down." The petitioner's inconsistent statement's regarding h s  mother detract from the 
credibility of his testimony. The record of proceeding contains no explanation for these 
inconsistencies. Doubt cast on any aspect of the petitioner's proof may, of course, lead to a reevaluatiorl 
of the reliability and sufficiency of the remaining evidence offered in support of the visa petition. It is 
incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective 
evidence, and attempts to explain or reconcile such irlconsistencies, absent competent objective 
evidence pointing to where the truth, in fact, lies, will not suffice. Matter of Ho, 19 I&N Dec. 582, 
591-92 (BIA 1988). While the petitioner is not required to have lived with his spouse for any specific 
amount of time, the evidence submitted fails to establish that the petitioner lived with T-T-. Further, 
the petitioner's statements on the Form 1-360 regarding the last address that he and T-T- lived at 
together are not supported by any evidence in the record of proceeding. 

In sum, the relevant evidence provides intermittent documentation and contains unresolved 
discrepancies regarding the petitioner's alleged residence with his spouse. Consequently, the petitioner 
has not established by a preponderance of the evidence that she resided with her spouse, as required by 
section 204(a)( 1 )(A)(iii)(II)(dd) of the Act. 

Battery or Extreme Cruelty 

We disagree with the director and find that the petitioner has established extreme cruelty during the 
marriage. The record contains the following, relevant evidence: 

The petitioner's statements; 
Iowa Department of Human Services Child Protective Service Assessment Summary dated 
November 30 2005. 
A copy o f  birth certificate listing the petitioner and T-T- as his parents; and 
A letter from the Iowa Department of Human Services dated November 30, 2005 finding 
abuse of by T-T-. 



Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. The 
letter from the Iowa Department of Human Services found that T-T- abused her child 
with the petitioner. 

In his decision, the director stated that the evidence submitted from the Iowa Department of Human 
Services was insufficient for establishing the requisite battery or extreme cruelty. The AAO disagrees 
and finds that the petitioner has established abuse of his child by T-T-. According to the Iowa 
Department of Human Services Child Protective Service Assessment Summary, T-T-'s three children, 
including were removed from her home on November 9, 2005 because it was 
determined that T-T-'s attempts to supervise her children while using methamphetamine placed her 
children in "extreme danger." The report determined that "the children were placed at risk when they 
were with their mother moving about and the mother [was] using drugs." Section 204(a)(l)(A)(iii) of 
the Act states that the requisite battery or extreme cruelty can be directed to the alien or a child of the 
alien. In this matter,,, the petitioner's son was abused by T-T- as determined and 
documented by the Iowa Department of Human Services. Accordingly, the petitioner has established 

. extreme cruelty, as required by section 204(a)(l)(A)(iii)(I)(bb) of the Act. 

The petitioner has not demonstrated that he resided with his spouse. The petitioner is consequently 
ineligible for immigrant classification pursuant to section 204(a)(l)(A)(iii) of the Act and his petition 
must be denied. 

Despite the petitioner's ineligibility based on the present record, this case must be remanded to the 
director for issuance of a NOID in compliance with the regulation at 8 C.F.R. 5 204.2(c)(3)(ii). On 
remand, the director should address all grounds for the intended denial of the petition as cited in the 
foregoing discussion. 

As always in visa petition proceedings, the burden of proving eligibility for the benefit sought remains 
entirely with the petitioner. Section 291 of the Act, 8 U.S.C. $ 1361. 

ORDER: The director's decision is withdrawn; however, the petition is currently unapprovable 
for the reasons discussed above. Because the petition is not approvable, the petition is 
remanded to the director for issuance of a new, detailed decision which, if adverse to the 
petitioner, is to be certified to the Administrative Appeals Office for review. 


