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U.S. Department of Ilomeland Security 
20 Massachusetts Ave., N.W., Rm. 3000 
Washington, DC 20529-2090 

U. S. Citizenship 
and Immigration 
Services 

Office: VERMONT SERVICE CENTER 
EAC 06 212 50986 

Date: FEE 1 0 2009" 

IN RE: 

PETITION: Petition for Immigrant Abused Spouse Pursuant to Section 204(a)(l)(A)(iii) of the 
Immigration and Nationality Act, 8 U.S.C. 9 1 154(a)(l)(A)(iii) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 5 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 3 103.5(a)(l)(i). 
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DISCUSSION: The service center director denied the immigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Act, 
8 U.S.C. 5 1 154(a)(l)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States 
citizen. 

The director denied the petition on the basis of his determination that the petitioner had failed to 
establish that her husband subjected her to battery or extreme cruelty. 

Counsel submitted a timely appeal on June 22,2007. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. 5 11 54(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act, 8 U.S.C. fj 1154(a)(l)(J) states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are explained further at 8 C.F.R. 5 204.2(~)(1), which states, in pertinent 
part, the following: 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited 
to, being the victim of any act or threatened act of violence, including any 
forcefbl detention, which results or threatens to result in physical or mental 
injury. Psychological or sexual abuse or exploitation, including rape, 
molestation, incest (if the victim is a minor), or forced prostitution shall be 
considered acts of violence. Other abusive actions may also be acts of 
violence under certain circumstances, including acts that, in and of 
themselves, may not initially appear violent but that are a part of an overall 
pattern of violence. The qualifying abuse must have been committed by the 
citizen . . . spouse, must have been perpetrated against the 
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self-petitioner . . . and must have taken place during the self-petitioner's 
marriage to the abuser. 

The evidentiary guidelines for a self-petition filed under section 204(a)(l)(A)(iii) of the Act are 
explained further at 8 C.F.R. 4 204.2(~)(2), which states, in pertinent part, the following: 

Evidence for a spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence 
whenever possible. The Service will consider, however, any credible 
evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole 
discretion of the Service. 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, 
school officials, clergy, social workers, and other social service agency 
personnel. Persons who have obtained an order of protection against the 
abuser or have taken other legal steps to end the abuse are strongly 
encouraged to submit copies of the relating legal documents. Evidence that 
the abuse victim sought safe-haven in a battered women's shelter or similar 
refuge may be relevant, as may a combination of documents such as a 
photograph of the visibly injured self-petitioner supported by affidavits. 
Other forms of credible relevant evidence will also be considered. 
Documentary proof of non-qualifying abuses may only be used to establish a 
pattern of abuse and violence and to support a claim that qualifying abuse 
also occurred. 

The record of proceeding establishes the following pertinent facts and procedural history. The 
petitioner is a citizen of Vietnam who married T-V-,' a United States citizen, in Vietnam on December 
10, 1998. She entered the United States in K-3 status on October 9, 2003. T-V- filed Form 1-130, 
Petition for Alien Relative, on behalf of the petitioner on November 14, 2003. The petitioner filed 
Form 1-485, Applicant to Register Permanent Residence or Adjust Status, on that same date. 

The petitioner filed the instant Form 1-360 on July 6, 2006. The director issued a notice of intent to 
deny (NOID) the petition on January 25, 2007, which notified the petitioner of the deficiencies in the 
record and afforded her the opportunity to submit fixther evidence to establish that the petitioner and 
T-V- had shared a joint residence; and that the petitioner had been subjected to battery and/or extreme 
cruelty by T-V-. The petitioner responded on April 13,2007 and submitted additional evidence. 

Name withheld to protect individual's identity. 
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After considering the evidence of record, the director denied the petition on May 2 1,2007. 

Battery or Extreme Cruelty 

The sole issue on appeal is whether the petitioner has established that she was the victim of battery 
andlor extreme cruelty perpetuated by T-V-. In support of her assertion that she was the victim of 
battery and/or extreme cruelty, the petitioner submits several affidavits. 

In her June 26,2006 affidavit, which was submitted at the time the petition was filed, the petitioner 
stated that she had built her dream home in Vietnam before entering the United States, but that T-V- 
made her sell it and give him the proceeds of $40,000. She states that, when she entered the United 
States, she began to have strange feelings regarding his truthfulness. She states that T-V- did not 
want to work; describes her feelings of abandonment when T-V- left North Carolina for California, 
leaving her behind; that she joined her husband at his parents7 home in California, and lived there 
with him for three months; that T-V- moved to Hawaii and left the petitioner and their son alone in 
California with his parents; that her husband's parents did not like the petitioner and their grandson, 
spoke ill of them, and raised the rent so bhat she was forced to move; and that, at present, she was 
living in Texas, working for a shrimp company, earning enough money to care for her son, and 
studying to earn a nail-care license so that she can get a better job. 

In his January 25, 2007 NOID, the director found the petitioner's affidavit insufficient to establish 
battery and/or extreme cruelty, informing the petitioner that marital tensions and incompatibilities 
that place severe strains on a marriage, and may lead to the disintegration of that marriage, do not in 
and of themselves constitute extreme cruelty. He stated that the evidence of record indicated a 
discordant marriage, but not extreme cruelty. In her April 23, 2007 response to the director's 
NOID, the petitioner submitted two additional affidavits. 

In her March 1 1, 2007 affidavit, the petitioner's aunt, states, with regard to 
battery and/or extreme cruelty, petitioner and their son to California to live 
with his mother's family, and then he moved to Hawaii; that T-V- never called from Hawaii; that T- 
V- never sent money from Hawaii; that T-V-'s mother saw T-V- enjoying himself in Vietnam; that 
T-V-'s mother's family was hostile to the petitioner, and mistreated her; and that the petitioner's 
permanent residency application is in limbo because T-V- is "nowhere to be seen." 

In her March 23, 2007 affidavit, , another aunt of the petitioner, states, with regard 
to battery and/or extreme cruelty, that the petitioner and T-V- lived with her in North Carolina &er 
the petitioner arrived in the United States in 2003. states that T-V- did not want to 
work, did not want to help with the child's son after the petitioner began working, and began 
physically and verbally abusing the petitioner. T-V- then took the couple's car and droive to 
California so that he could be with his family. He told the petitioner to join him in California, and 
she did. However, once the petitioner moved to California to join him he became abusive again, so 
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the petitioner left him and moved into home. She then returned to North 
Carolina to live with and then moved to Texas to work in a shrimp factory. 

The director found these affidavits deficient in his May 21,2007 denial of the petition. With regard 
to the affidavit of -1 the director stated that her claims with regard to mistreatment 
by T-V-'s family were lacking in detail and, further, that her claims of mistreatment do not rise to 
the level of extreme cruelty as defined in the regulations. With regard to the affidavit of- 

the director noted that, although she alleged physical and verbal abuse, the petitioner made 
no such allegations. As the petitioner herself made no such allegations, the director accorded little 
evidentiary weight to allegations of abuse. 

On appeal, the petitioner submits a new self-affidavit. In her May 24, 2007 affidavit, the petitioner 
states that T-V- raped her on several occasions; punched her in the face; that he "tortured her body"; 
that he slapped her face; and that he threatened to strangle her. The petitioner claims she did not 
discuss the abuse she suffered in her earlier affidavit because of Vietnamese tradition and shame. 

The petitioner's additional affidavit fails to establish that she was the victim of battery and/or 
extreme cruelty perpetuated by T-V-. First, the AAO notes that she did not allege physical abuse 
and rape in her initial affidavit when she described the abuse she allegedly suffered. Although she 
now states that she did not do so because of Vietnamese tradition and shame, it is unclear to the 
AAO why, if such tradition and shame prevented her from alleging physical abuse and rape, it did 
not prevent her from filing the Fonn 1-360, or from submitting an affidavit from her aunt alleging 
physical abuse. Such inconsistency lessens the evidentiary weight accorded to her statements on 
appeal. 

Further, even if the AAO were to accept the petitioner's statements on appeal as credible, the 
affidavit would still be insufficient to establish that she was the victim of physical abuse, as her 
descriptions of the alleged abuse are generalized and lacking in specifics. For example, with regard 
to the alleged acts of rape, the petitioner states that "some nights he raped me." Such a generalized 
assertion is insufficient. and her claims with regard to the ~hvsical abuse suffer similar deficiencies. 

regard to physical abuse, as it appears that neither personally witnessed the events described in their 
affidavits: 

In a case such as this, where there is no physical evidence of battery and/or extreme cruelty, the 
petitioner's affidavit is crucial. However, the petitioner fails to describe the abuse she suffered in 
probative detail, and such lack of detail undermines her case. Further, she has undermined her 
credibility by making assertions on appeal with regard to physical and sexual abuse that diverge 
fiom her earlier affidavit. 

The affidavits submitted on behalf of the petitioner fail to establish that the petitioner was the victim 
of any act or threatened act of physical violence or extreme cruelty, that T-V-'s non-physical 
behavior was accompanied by any coercive actions or threats of harm, or that his actions were 
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aimed at insuring dominance or control over the petitioner. The petitioner has failed to establish 
that her husband subjected her to battery or extreme cruelty during their marriage, as required by 
section 204(a)(l)(A)(iii)(I)(bb) of the Act. 

Conclusion 

The AAO agrees with the director's determination that the petitioner has failed to establish that her 
husband subjected her to battery or extreme cruelty. The petitioner, therefore, is ineligible for 
immigrant classification pursuant to section 204(a)(l)(A)(iii) of the Act, 8 U.S.C. tj 
1 154(a)(l)(A)(iii), and the petition must be denied. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. tj 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. 


