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c IN Hkti A i  t: OF PE'I I'IIONEK: 

This IS the decision of the Administrative Appeals Office in your case. All documents have been returned to 
I'nc cffice &hat criginally decided your case. Any further inquiry must be made to that office. 

if yo61 believe the law was inappropriately applled or you have addit~onal lnforrnatlon that you wlsh to have 
corihldcred. you may file a motion to reconsider or a lnot~on to reopen. Please refer to 8 C.F.R. tj 10?.5 for 
the spei!fir; reqliirements. A11 mot~ons must be submitted to the office that orig~nally dec~ded ;our case by 
f!l~ng s Form 1-290B, Not~ce of Appeal or Motlon, w~th  a fee of $585, Any mobon must be filed within 30 
d2y. of h e  decision that the motlon seeks to ;econslder or reopen, '1s required hy 8 C.F.R. tj  103.5(a)(1)(1). 



DlSCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the 
marter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Act, 8 U.S.C. 
4 11 54(a)(l)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States citizen. 

E I ~  director denied the petition because the petitioner did not establish that she entered into marriage 
with her husband in good faith. 

On appeal, collnsel submits a brief and additional evidence. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-pecition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of thc alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
act3i:lori. the alien must show that he or she is eligible to be c1:issified as an immediate relative under 
section 201(l7)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
chaacter. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. f 11 54(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act, 8 U.S.C. $ 1 I54(a)(l)(J) states, in pertinent part: 

In acting on petitions filed under clause (iiij or (iv) of subparagraph (A) . . ., or in making 
determinations under subparagraphs (C) and (D), the [Secretary of Homeland Security] shall 
consider any credible evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole discretion of the 
[Secretary of Homeland Security]. 

The eiigibility requirements are further explicated in the regulation at 8 C.F.R. 5 204.2(~)(1), which 
siates, in pertinen-t part: 

(v) Rzsidence. . . . The self-petitioner is not required to be living with the abuser when the 
petirion is iiled, but he or she must have resided with the abuser . . . in the past. 

* * *  
(ix) Good faith marriage. A spousal self-petition cannot be approved if the self-petitioner 
entered into the marriage to the abuser for the primary purpose of circumventing the 
immigration laws. A self-petition will not be denied, however, solely because the spouses are 
not living together and the marriage is no longer viable. 

The evidentiary guidelines for a self-petition under section 204(a)(l)(A)(iii) of the Act are further 
explicated in the regulation at 8 C.F.R. 5 204.2(~)(2), which states, in pertinent part: 



fit:ideni.e for a spousal selppetition - 

ti:) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to the 
petition. The deternlination of what evidence is credible and the weight to be given that 
eiiider,ce skali be within the sole discretion of the Service. 

* * *  
(iiijr Rosidenctc. One or more documents may be submitted showing that the self-petitiocer 
aid the abuser have resided together . . . . Employmerlt records, utility receipts, school 
records, hospital or medical records, birth certificates of children . . ., deeds, mortgages, 
rzntal records, insurance pol~cies, affidavits or any other type of relevant credible 
evidence of residency may be submitted. 

(I ii) Good f;tith rna,*riuge. Evidence of good faith at the time of marriage may inclads. 
but is not limited to, proof that one spouse has been listed as the other's spouse on 
insurance policies, property lc-ases. income tax forms cr bank accoants; and testimony or 
ctIier evider,ce regarding courtship, wedding cercmon3, shared residence and experiences. 
Other Lypes of readily available evident;: might include the birth certificates of children 
born to the dbuser and the spouse; police, medical, or coiirt clocumer~ts pi-oviding 
infomliltion about the relationship; and affidavits of persons with personal knowledge of 
the relztionshlp. All credible relevant cvjdencs will be considered. 

The record in this case provides the following pertinent facts and procedural history. The petitioner is a 
nativ't: and citizen of Mexico who states on the Form 1-360 that she entered the lJnited Stales (1J.S.) in 
February 2004. On June 17, 2005, thz petitioner was issued a Notice to Appear for removsl 
proceedings charging her as an alien in the United States without a valid entry document. On June 28, 
?005. the petitioner married A-L-', a U.S. c~tizen, in New Mexico. A-L- subsequently filed a Form I- 
130, Petition for Alien Relative, on the petitioner's behalf, which was approved on December 9,2005. 

'The petitioner filed this Form 1-360 on May 4, 2006. On July 11,2006 the El Paso, Texas immigration 
court terminated the removal proceedings against the petitioner without prejudice because the petitioner 
had filed the Form 1-360 and received a notice of prima facie eligibility. On October 12,  2006. the 
director issued a Request for Evidence (RFE) of, inter alin, the petitioner's entry into the marriage in 
good faith. 'I'he petitioner responded to the RFE with additional evidence which the director found 
insufficient to establish the requisite good faith. On January 25, 2007, the director issued a Notice of 
Jnterlt ro Deny (NOID) the petition for lack of the requisite good faith in entering the marriage. The 
petitioner responded to the NOID with further evidence, which the director found insufficient to 
demolistrate her eligibility. The director denied the petition on the ground cited in the NOID and 
counsel timelj appealed. 

- . -- - - - - - - .- -- 
I Name withheld to protect individual's identity. 



Cin avp~al. counsel claims that the approval of A-L-'s Eorn~ 1-130 petition was based on i7.S. 
C:illzcnship md  Immigration Services' (USCIS') Jerennination that A-L- had submitted clear and 
tc)-evincing evidence that their marriage was made in good faith pursuant to section 245(e) of the Act, 8 
U.S.C. 5 1:!55(e). Counsel further asserts that the approval of A-L-'s Form 1-130 petition is alsc 
sufkient prcof that the petitioner entered into the marriage in good faith. Counsel's assertions are not 
con\linciug We concur with the deterrninztion of the dircctor. Beyond the decision of the director the 
r,et,tioner has also failed to establish that she resided with her husband and that she qualifies for the 
boriafide marriage exemption from the bar to approval of her petition at section 204(g) of the Act, 8 
U.S.C. 3 11 54(g). 

The maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 3 55 7(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would have 
11; making the initial decision except as it may limit the issues on notice or by rule.'?); see also, Janka 
v. CiLc Dept. of Tmnsp., NTSB, 925 F.2d 1 147, 1 149 (9th Cir. 1991 ). The AAO's de novo duthority 
!is$ been lor:g recognized by the federal courts. See. e.g. Dor v. INS', 895 F.2d 997, 1002 n. 9 (2d 
Cir. 7 Q89). 

E.I~,;~.  i , z i ~  ~ i w  hfarriage in Good Firifh 

recurc! contains the following evidence relevant to the petitioner's clairn of entering into marriage 
wifh ,4-1.- in good faith: 

7'be petitioner's undared statement; 
* I'ilt: undated statements of'the petitioner's daughters 
e Letters from the netitioner's friends. 

s November 25,2005 letter of the petitioner's husband (submitted by the petitioner); 
J~ily 12, 2005 letter of the petitioner's sister-in-law, m 

e Ccpy of a wedding card with a handwritten message to the petitioner and her husband; 
e Sejjteriiber 26. 2005 notice addressed to the petitioner individually at a residence on 

i n  Alamogordo, New Mexico; 
Sqtember 9,2805 electricity bill addressed lo the petitioner's husband at the same address; 

c Copy of an unsigned joint bank account application dated July 18, 2005 and listing t h i  
residence as the fonner couple's address; and 

e Copies of undated photographs of the petitioner and her husband on their wedding day and one 
cr two other unidentified occasions. 

ti: tlislr iltidilted statements, the petitioner and her d a u y h t e  anly discuss the abuse of the 
petitioner's husband. They do not describe how the petitioner met her husband, their courtship, 
wedding, marital relationship, shared residences srld experiences (apart from the abuse). The 
petiiioner s d a u g h t e r  briefly states that A-L- and her mother "have been seeing each other for a 
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while.'" She states that A-1,- seemed like a great guy a! the beginning, but then he changed. = 
does not discuss how' the petitioner met her husband, their courtship, wedding, marita; relationship, and 
shared residences and experiences (apart from the abuse). The statements of the petitioner and her 
dzughters are insufficient to establish that the petitioner entered into the marriage in good faith. 

The statements of the petitioner's friends, husband and sister-in-law also fail to establish her claim. 
s i m p l y  states that the petitioner was dating A-L- when they met. Ms. and the 

petitioner's sister-in-law merely state that the petitioner was dating A-L- since the Fall of 2003 and that 
the fo~rner couple married in June 2005. Mr. only notes that he has k o w n  the petitioner and 
her husband since 1996. M s .  states that the petitioner and her husband are a "wonderful, honest, 
friendly and respectful married couple," but she provides no further, detailed information. The letter of 
the pstitioner's husband reflects his feelings for the petitioner, but is not evidence of the petitioner's 
own intentions in entering their marriage. 

The remaining, releva~t evidence is insufficient to demonstrate the petitioner's good faith in marrying 
her hu~barld. 'The single wedding card is undated and the brief inscription provides no insight into the 
;)etrrionei-'s feelings, intentions or behavior at the time o:'her marriage. The notice and electricity bill 
are aaddres.;ed to the petitioner and *her husband individually and the copy of ihe bank account 
applica~iol! is incomplete. unsigned and unaccompanied by evidence that the account was actually 
opened and used by both the petitioner and her husband. The relevant evidence fails to demonstrate 
that the petitioner and her husband shared financial assets and liabil~ties or other, similar joint 
responsibilities. Finally, the photograpiis show that the petitioner and her husband were pictured 
togcther at their wedding and on one or two other, unspecified occasions, but the photographs alone do 
not denlonstrate that the petitioner entered into their marriags in good faith. 

Contrary to counsel's assertion, the approval of A-L-'s Form 1-130 petition does not demonstrate the 
petitioner's good faith in entering their marriage. While approval of a Fvnn 1-130 petition may 
establish eligibility for immediate relative classification, the approved petition alone may not suffice to 
show that the alien beneficiary is entitled to related immigration benefits. See Agyeman v. I.N.S., 296 
F 3d 871, 878-79 !9th Cir. 2002). Although relevant, the Form 1-130 adjudication under section 
204(a)(l j(A)(i) of the Act, 8 U.S.C. 5 1154(a)(l)(A)(i), is not binding on the determination of the 
petitioner's good faith pursuant to section 204(a)(l)(A)(iii)(I)(aa) of the Act, 8 U.S.C. 

1 154(a)(l)(A)(iii)(I)(aa). In this case, the record shows that copies of the same evidence submitted by 
A-1,- with his Form 1-130 petition were also submitted by the petitioner with her Form 1-360, although 
the petitioner submitted additional evidence with her Form 1-360. 'The fact that A-L-'s petition was 
approved based on less evidence than that which we have found to be insufficient here does not 
demonstrate that the petitioner entered into the marriage in good faith. 

Considered in the aggregate, the relevant evidence fails 'Lo demonstrate that the petitioner entered into 
marriage with A-L- in good faith, as required by section 204(a)(l)(A)(iii)(I)(aa) of the Act. 



Scctioil 2f)-i(g) ofthe Act 

Beyond xhe director's decision, section 204(g) of the Act also bars the approval of this petition. The 
record shows that the petitioner married A-L- while removal proceedings were pending against her. 
Consequently, she is subject to section 204(g) of the Act, which states: 

Restr-ictioul on Petitions Based on Marriages Entered While in Exclusion or 
Deportation Proceedings. - Notwithstanding subsection (a), except as provided in 
section 245(e)(3), a petition may not be approved to grant an alien immediate 
;elativ;: status by reason of a marriage which was entered into during the period 
[in which administrative or judicial proceedings are pending], until the alien has 
resided outside the United States lor a 2-year period beginning after the date of the 
marriage. 

The record rioes not indicate that the petitioner resided outside of the United States for two years 
after her marriage to A-L-. The record also does ~ o t  indicate that the petitioner has satisfied the bona 
iidt: rnzrriage exception to section 264(g) of the ,"kt, pursuant to section 245(e) of the Act. 8 U.S.C. 
5 1255,e). rb'nich states: 

Restriciiorl o,;z Adjustment of Status haszd on Marriages Entered while in Admissibility or 
Eeportatior; Proceedings; Bona Fide Marriage Exception. - 

( I  j Except as provided in paragraph (31, :In alier, who is seeking to receive an 
immigrant visa on the basis of a marriage which was entered into during the 
pzriod described in paragraph (2) may not have the alien's status adjusted under . 

subsection (a). 

(2) The period described in this paragraph is the period during which administrative 
or judicial proceedings are pending regarding the alien's right to he admitted or 
remain in the IJnited States. 

(3) Paragraph(1) and section 204(g) shall not apply with respect to a marriage if the 
alien establishes by clear and convincing evidence to the satisfaction of the 
[Secretary of Homeland Security; that the marriage was entered into in good faith 
and in accordance with the laws of the place where the marriage took place and 
the marriage was not entered into for the purpose of procuring the alien's 
admission as an immigrant and no fee or other consideration was given (other 
than a fee or other consideration to an attorney for assistance in preparation of a 
lawful petition) for the filing of a petition under section 204(a) . . . with respect to 
the alien spouse or alien son or daughter. In accordance with the regulations, 
there shall be only one level of administrative appellate review for each alien 
under the previous sentence. 
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The carresponding regulation at 8 C.F.K. 5 245.I(c)(9)(v) states, in pertinent part: 

Evidence to establish eligibility for the bona fide marriage exemption. Section 
204(g) of the Act provides that certain visa petitions based upon marriages entered 
into during deportation, exclusion or related judicial proceedings may be approved 
only if the petitioner provides clear and convincing evidence that the marriage is 
bona fide. 

While identical or similar evidence may be submitted to establish a good faith marriage pursuant to 
section 204(a)(l)(A)(iii)(I)(aa) of the Act and the bona fide marriage exemption at section 245(e)(3) 
of the Act, the latter provision imposes a heightened burden of proof. Matter ofArthur, 20 I&N Dec. 
475, 478 (RIA 1992). See also Pritchett v. I.N S., 993 F.2d 80, 85 (5th Cir. 1993) (acknowledging 
"clear and convincing evidence" as an "exacting standard.") To demonstrate good faith entry into 
the qualifying relationship for a self-petition under section 204(a)(l)(A)(iii)(I)(aa) of the Act, the 
petitioner must establish his or her good faith entry into the qualifying relationship by a 
preponderance of the evidence and any credible evidence shall be considered. 8 C.F.K. 
iJ, 204.2(c)(2)(i); Matter of Martinez, 2 1 1&N Dec. 1035, 1036 (BIA 1997); Matter of Patel, 19 I&N 
Eec. 774, 782-83 (BIA 1988); Mutter ofSoo Hoo, 1 1 I&N Dec. 15 1, 152 (BIA 1965). However, to 
be digible for the bona fide marriage exception under section 245(e)(3) of the Act, the petitioner 
must establish his or her good faith entry into the marriage by clear and convincing evidence. 
Section 245(e)(3) of the Act, 8 U.S.C. ($ !255(e)(3); 8 C.F.R. $ 245.l(c)(9)(v). "Clear and 
convincing evidence" is a more stringent standard. Arzhur, 20 I&N Dec. at 478. 

As the petitioner has failed to establish that she entered into marriage with A-L- in good faith by a 
preponderance of the evidence, as required by section 204(a)(l)(A)(iii)(I)(aa) of the Act, she has also 
failed to demonstrate that she qualifies for the bona fide marriage exemption from section 204(g) of 
the Act under the heightened standard of proof required by section 245(e) of the Act. While counsel 

, suggests that the petitioner qualifies for the bona fide marriage exemption because A-L-'s Form I- 
130 petition was approved, the prior adjudication of A-L-'s petition is not binding on the 
detern~ination of the petitioner's eligibility in these proceedings. Accordingly, section 204(g) cf the 
Act also requires the denial of this petition. 

Joint Resideme 

Beyond the decision of the director, the petitioner has also failed to establish that she resided with her 
:lusbar?cl. Ti'he evidence listed in the preceding section addressing good-faith entry into the marriage is 
also relevant to the petitioner's alleged residence with A-L-, with the addition of the Fonns G-325A of 
the petitioner and her husband signed on July 20,2005 and submitted with A-L-'s Form I- 130 petition. 

On the Form 1-360, the petitioner stated that she resided with her husband from June 2005 until Mav 
2006 and that they last lived together at the residence on ' in Alamogordo. ~ e &  



Mexico. In her statement, the petitioner does not d~scuss her residence with her husband. The 
petitioner's daughters, sister-in-law and friends also do not mention the former couple's residence. In 
his 2005 letter, the petitioner's husband states that he works in Texas during the week and stays with 
the petitioner and her daughter on the weekends. The petitioner's husband explains that he is looking 
for a job 'in Alamogordo because he and the petitioner want to live there together. 

Although on the Form 1-360 the petitioner lists " "  as the name of the street on which she 
resided with her husband, the documents containing this address list the name as ' The only 
documents that list -1 as the address of both the petitioner and her husband are their 
Forms G-325A, signed on July 20, 2005. The partial and unsigned copy of the July 18, 2005 bank 
account application and the September 2005 notice and bill addressed to the petitioner and her husband 
individually spell the street as ' "  The wedding card is not accompanied by a postmarked 
envelope and the inscription contains no indication that the petitioner and her husband were residing 
together. Although three of the photographs appear to have been taken in a residence, the pictures are 
uiidated and unidentified. 

The petitimer did not discuss her residence with her husband and the statements of her daughter, sister- 
in-law and friends also contain no reference to  heir living arrangements. In addition, the petitioner's 
husband's 2005 letter indicates that he worked in Texas and only stayed with the petitioner on the 
weekends, although they intended to live together in New Mexico. Residence is a person's "principal, 
actual dwelling place in fact, without regard to intent." Section 101(a)(33) of the Act, 8 U.S.C. 
5 1 10 1 (a)(33). A-L-'s letter indicates that the petitioner did not, in fact, actually reside with her 
husband. Moreover, the only jointly addressed document in the record is the impartial copy of an 
undated bank account application. The petitioner spells the name of the street in this address differently 
than how it is listed on the bank account application and she submitted no evidence of bank statements 
from the account jointly mailed to the former couple at the purportedly shared residence. The 
preponderance of the relevant evidence fails to demonstrate that the petitioner resided with A-L-, as 
required by section 204(a)(l)(A)(iii)(II)(dd) of the Act. 

The petitioner has not demonstrated that she entered into marriage with .4-L- in good faith and resided 
with him. The petitioner is consequently ineligible for immigrant classification pursuant to section 
204(a)(l)(A)liii) of the Act and her petition must be denied. Section 204(g) of the Act Further bars 
approval of this petition. 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the benefit 
sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. Here, that 
burden has not been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


