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ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. $ 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider, as required by 8 C.F.R. 103.5(a)(l)(i). 



DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Immigration and 
Nationality Act ("the Act"), 8 U.S.C. fj 1154(a)(l)(A)(iii), as an alien battered or subjected to extreme 
cruelty by a United States citizen. 

The director denied the petition finding that the petitioner failed to establish that she resided with her 
husband or entered into the qualifying relationship in good faith. Counsel submits a timely appeal and 
resubmits a brief and documentation that had been submitted on motion. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. fj 1 1 54(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act, 8 U.S.C. fj 1 154(a)(l)(J), states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . . or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are also explained in the regulation at 8 C.F.R. § 204.2(~)(1), which states, 
in pertinent part: 

(v) Residence. . . . The self-petitioner is not required to be living with the abuser 
when the petition is filed, but he or she must have resided with the abuser . . . in the 
past. 

(ix) Good faith marriage. A spousal self-petition cannot be approved if the self- 
petitioner entered into the marriage to the abuser for the primary purpose of 
circumventing the immigration laws. A self-petition will not be denied, however, 
solely because the spouses are not living together and the marriage is no longer 
viable. 



The evidentiary guidelines for a self-petition under section 204(a)(l)(A)(iii) of the Act are further 
explained in the regulation at 8 C.F.R. 5 204.2(~)(2), which states, in pertinent part: 

Evidence for a spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to the 
petition. The determination of what evidence is credible and the weight to be given 
that evidence shall be within the sole discretion of the Service. 

(iii) Residence. One or more documents may be submitted showing that the self- 
petitioner and the abuser have resided together . . . . Employment records, utility 
receipts, school records, hospital or medical records, birth certificates of children . . ., 
deeds, mortgages, rental records, insurance policies, affidavits or any other type of 
relevant credible evidence of residency may be submitted. 

(vii) Good faith marriage. Evidence of good faith at the time of marriage may 
include, but is not limited to, proof that one spouse has been listed as the other's 
spouse on insurance policies, property leases, income tax forms, or bank accounts; 
and testimony or other evidence regarding courtship, wedding ceremony, shared 
residence and experiences. Other types of readily available evidence might include the 
birth certificates of children born to the abuser and the spouse; police, medical, or 
court documents providing information about the relationship; and affidavits of 
persons with personal knowledge of the relationship. All credible relevant evidence 
will be considered. 

The record in this matter provides the following pertinent facts and procedural history. The petitioner 
is a native and citizen of Mexico. On February 10, 2003, the petitioner married F-J-,' a United States 
citizen, in Florida. On November 19, 2003, F-J- filed a Form 1-130, Petition for Alien Relative, on the 
petitioner's behalf. On March 2, 2004, F-J- withdrew the Form 1-130 and December 15, 2004 the 
director terminated the Form 1-130 proceeding based on the withdrawal. On October 22, 2004, the 
petitioner filed a divorce petition. 

The petitioner filed the instant Form 1-360 on July 12, 2004. The director issued a Notice of Intent to 
Deny (NOID) the petition on March 18, 2005, notifying the petitioner that she had not provided 
sufficient evidence to establish: that she had resided with her spouse; that she or her children had been 

1 Name withheld to protect individual's identity. 



subjected to battery or extreme cruelty perpetrated by the petitioner; that she had established her good 
moral character; and that she had married her husband in good faith. United States Citizenship and 
Immigration Services (USCIS) received a response on May 20, 2005. Upon review of the record, the 
director denied the petition on December 12, 2005, determining that the petitioner had not submitted 
sufficient evidence to establish that she had resided with F-J- and that she had entered into the marriage 
in good faith. The petitioner filed a late appeal that the director subsequently treated as a motion. On 
November 14, 2006, the director denied the petition finding that the evidence submitted on 
appeallmotion was insufficient to overcome the grounds of denial. The petitioner, through counsel, 
filed a timely appeal. 

As will be discussed, we concur with the findings of the director that the petitioner failed to establish 
that she resided with F-J- and that she entered into the marriage in good faith. 

Joint Residence 

On the Form 1-360, the petitioner stated that she resided with F-J- from the date of their marriage, 
February 10, 2003 until May 2003. On the petitioner's personal statement submitted in support of 
the petition, the petitioner indicated that she owned her own home and that F-J- moved in with her 
and her children when she and F-J- married. In response to the director's NOID, the petitioner 
provided: 

A photocopy of an envelope with F-J-'s name and the petitioner's address; 
A photocopy of a bill dated June 21, 2003 addressed to F-J- at the petitioner's 
address; 
A photocopy of a bill dated July 1,2003 addressed to F-J- at the petitioner's address; 
A photocopy of a bill dated February 21, 2004 addressed to F-J- at the petitioner's 
address; 
A photocopy of F-J-'s automobile insurance policy for the year October 18, 2003 to 
October 18, 2004, showing F-J-'s address as the petitioner's address and F-J-'s 
mailing address as a post office box. The insurance policy shows the petitioner as a 
third driver and includes a note that F-J- is married. The date of the coverage adding 
the petitioner to the policy is June 19,2003; and 
A photocopy of a mailing label with F-J-'s name, a blank line, and then the 
petitioner's address. 

The Form 1-130 dated May 1, 2003 submitted by F-J- on the petitioner's behalf is filed July 3, 2003~ 

2 The record includes a second copy of a Form 1-130 filed November 19, 2003 that has the same 
receipt number as the Form 1-130 filed July 3,2003. The record also includes counsel's statement on 
appeal that the Form 1-1 30 was filled out in May 2003 "while things were not great but they still 
resided together. It was returned to [the petitioner] at least once thus delaying the filing until 
November 19, 2003, at this time the abuser was still visiting the applicant and trying to work things 
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and lists the couple's address as the petitioner's address since February 2002. The divorce petition filed 
by the petitioner on October 22,2004 indicates that the couple separated in July 2003. The record also 
includes the statements of a n d .  d o e s  not indicate 
that F-J- resided at the petitioner's address. indicates that he met the petitioner in 2003 after 
the petitioner and F-J- had separated and at the time of the undated declaration he rented a room in her 
trailer. He declares that he knows that F-J- lived together with the petitioner in the trailer but does not 
indicate how he knows this when he met the petitioner after she had separated fiom F-J-. 

The director found that the petitioner had submitted inconsistent information regarding her residence 
with F-J- and that information in the petitioner's record conflicted with her claim of joint residence on 
the Form 1-360 petition. The director questioned the petitioner's claim of joint residence and found that 
the record did not include evidence sufficient to establish that she had jointly resided with F-J-. 

On appeal, counsel for the petitioner asserts that the inconsistencies demonstrate that the couple resided 
together but just that there are inconsistencies with the dates. Counsel also contends that the director 
failed to consider the bills that had been submitted showing F-J-'s address as the address of the 
petitioner. Counsel also includes photographs of the couple's wedding and affidavits fiom two 
individuals. Both affiants state they are neighbors of the petitioner and knew she married F-J- and that 
they lived together at the petitioner's address. 

Counsel's assertions are not persuasive. The petitioner does not explain the discrepant information 
submitted to establish joint residence. As the director observed, the Form 1-360 indicates that the 
petitioner and F-J- resided together from February 10, 2003 until May 2003 but the petitioner in her 
petition for dissolution of the marriage indicates she and F-J- did not separate until July 2003. In 
addition, accordingly to counsel, the petitioner was still submitting a Form 1-130 to USCIS in 
November 2003 although the petitioner claims that she and F-J- no longer resided together and after 
she had filed a divorce petition. The AAO acknowledges counsel's statement that the "abuser was 
still visiting the applicant and trying to work things out" but the unsupported statements of counsel 
on appeal or in a motion are not evidence and thus are not entitled to any evidentiary weight. See INS 
v. Phinpathya, 464 U.S. 183, 188-89 n.6 (1984); Matter of Ramirez-Sanchez, 17 I&N Dec. 503 (BIA 
1980). Moreover, the petitioner's failure to update the Form 1-130 with the correct information casts 
doubt upon the veracity of the petitioner in her statements to USCIS. While the petitioner is not 
required to have lived with her husband for any specific amount of time, the inconsistent information 
submitted to USCIS regarding the date of separation and her actual residence with F-J- further 
detracts from the credibility of her testimony. 

The AAO has also reviewed the bills submitted to demonstrate that F-J- resided with the petitioner. 
The AAO questions the legitimacy of bills dated subsequent to the date of separation that are 
addressed to F-J- at the petitioner's address. Similarly, the automobile insurance policy is for an 
effective date subsequent to the date of separation and show that F-J- receives his mail at another 

out." 
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address and the date adding the petitioner to the policy is a date subsequent to the date of separation. 
Doubt cast on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the 
reliability and sufficiency of the remaining evidence offered in support of the visa petition. Matter of 
Ho, 19 I&N Dec. 582, 591 (BIA 1988). In addition, the AAO finds that the photocopies of the 
documents submitted, even if the documents were consistent with the petitioner's statements 
regarding her joint residency with F-J-, do not establish that the petitioner and F-J- actually resided 
together. 

The AAO has also reviewed the affidavits of the petitioner's two neighbors that have been submitted 
on appeal. Neither affiant provides probative details of his or her personal knowledge or 
observations that F-J- and the petitioner resided together at the petitioner's address. The affiants do 
not identify the time period the petitioner and F-J- resided together as husband and wife. Moreover, 
where, as here, a petitioner has been put on notice of a deficiency in the evidence and has been given 
an opportunity to respond to that deficiency, the AAO will not accept evidence offered for the first 
time on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988); see also Matter of Obaigbena, 
19 I&N Dec. 533 (BIA 1988). Further, submitting affidavits for events occurring years before the 
affidavit is written diminishes the probative value of the affidavit, as memories dim with time. 

In sum, the evidence provides intermittent documentation and contains unresolved discrepancies 
regarding the petitioner's alleged residence with her husband. Accordingly, the petitioner has not 
provided a record that establishes by a preponderance of the evidence that she resided with her 
husband, as required by section 204(a)(l)(A)(iii)(II)(dd) of the Act. 

Good Faith Entry into Marriage 

At the time of filing, the petitioner submitted a statement appended to the petition. The petitioner 
indicated she met F-J- in 2002 through a mutual friend at a neighborhood party. The petitioner 
noted that about three months later, F-J- asked her out and they began dating and they married four 
months later. In response to the NOID, the petitioner submitted the undated statement of 

, declared that the petitioner and F-J- met at her home. d 
explained that F-J- has a younger sister who is the same age as her oldest daughter and when F-J- 
brought his sister for a visit, she introduced F-J- to the petitioner who was also visiting. - 

indicated that she saw them when they were dating and that F-J- treated the petitioner very 
well. The remaining portion of s statement regards the alleged abuse. The petitioner 
also submits the statement o f .  As noted above, indicated that he 
met the petitioner after the petitioner had separated from her husband. Also as referenced above, the 
record includes photographs of the petitioner's marriage, bills, and an automobile insurance policy. 

On appeal, counsel asserts that the affidavits, bills and the insurance policy provided are indicative 
of the bona j de s  of the relationship. Counsel also references a May 24, 2005 letter written by - Masters in Social Work, who discusses the petitioner's involvement in a 
domestic violence situation with her husband, but does not provide any information regarding the 
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petitioner's intent in marrying her husband. Counsel contends that the director did not articulate 
why these documents did not establish the petitioner's good faith in entering the marriage. 

Upon review of the documentation in the record, the AAO concurs with the director that the 
petitioner has not established that she entered into the qualifying relationship in good faith. The 
petitioner in this matter does not provide probative information regarding her intent when entering 
the marriage. She does not discuss their courtship and offers no details of their life together after 
their marriage except as it relates to the claimed abuse. In addition, the petitioner states that she met 
F-J- at a neighborhood party. in her statement, indicated that she introduced the 
couple at her home, but does not indicate that she was having a party at the time. It is incumbent 
upon the petitioner to resolve any inconsistencies in the record by independent objective evidence. 
Any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner submits 
competent ob'ective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. at 591-92. 
In addition, does not describe any particular incidents where she witnessed the alleged 
bonafides of their marital relationship other than the vague statement that she saw them when they 
were dating and that F-J- treated the petitioner very well. does not provide probative 
details regarding her observations of the relationship between the petitioner and F-J- and their 
interactions with each other, other than hearing about the claimed abuse. The general statements 
made by both the petitioner and are insufficient to evaluate the petitioner's actual 
intent upon entering her marriage with F-J-. Similarly, the statement of does not include 
probative details of the petitioner and F-J- during their courtship and subsequent marriage, as Mr. 
d i d  not meet the petitioner until after she and F-J- separated. 

Regarding the bills and automobile policy dated subsequent to the date the petitioner and F-J- 
separated, the AAO concurs with the director's conclusion that these documents da not assist in 
evaluating the intent of the petitioner when entering into the marriage. Nor do these documents 
substantiate that the petitioner attempted to create a joint life together. Rather documents dated 
subsequent to the date the petitioner and F-J- separated suggest that the documents have been 
created, not because a joint life together is intended, but rather to circumvent the immigration laws. 
The AAO observes, for example, that the petitioner, although separated from F-J-, submitted a Form 
1-130 and according to counsel re-submitted the same document on November 19, 2003, both dates 
subsequent to the date of alleged separation due to the claimed abuse. 

The photographs of the wedding show that the couple married; however, the photographs do not 
assist in confirming the petitioner's intent when entering into marriage. The AAO also observes that 
despite a claimed relationship of dating for several months, the petitioner provides no other 
photographs of shared events or special occasions either prior to or after their marriage. 

The AAO acknowledges the May 24,2005 letter written b y  however, the letter 
does not address the petitioner's feelings upon entering her relationship with her husband. The letter 
does not provide probative information substantiating the petitioner's intent upon entering her 
marriage to F-J-. 



'4s discussed above, testimonial evidence submitted by the petitioner and on her behalf lacks 
probative detail about the petitioner's relationship and interactions with her former spouse, such as 
shared events, joint finances or utilities. Although the petitioner submitted photocopies of three bills 
and a photocopy of an automobile policy adding the petitioner to the policy, these documents are 
dated subsequent to the date the petitioner and F-J- separated. Although the couple's claimed joint 
residence was short in duration, the lack of documentation created during this time period coupled 
with documentation created after the separation raises doubt regarding the legitimacy of the 
residency and the petitioner's underlying intent to enter into the marriage in good faith. Although 
the lack of documentary evidence of a good faith marriage is not automatically disqualifling, as 
discussed above, the testimonial evidence submitted by the petitioner does not establish that she 
entered into the marriage in good faith. Accordingly, the petitioner failed to demonstrate that she 
entered into marriage with F-J- in good faith, as required by section 204(a)(l)(A)(iii)(I)(aa) of the 
rlct. 

The petitioner has not demonstrated her joint residence with F-J- and has riot established that she 
entered into the qualifling relationship in good faith. She is consequently ineligible for immigrant 
classification under section 204(a)(l)(A)(iii) of the Act. The petition will be denied for these 
reasons, with each considered as an independent and alternative basis for denial. In visa petition 
proceedings, the burden of proving eligibility for the benefit sought remains entirely with the 
petitioner. Section 291 of the Act, 8 U.S.C. $ 1361. Here, that burden has not been met. 
Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


