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DISCUSSION: The service center director denied the immigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The director's decision will be withdrawn 
and the petition remanded for fbrther action. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Act, 
8 U.S.C. 5 11 54(a)(l)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States 
citizen. 

The director denied the petition on the basis of his determination that the petitioner had failed to 
establish that he entered into marriage with his wife in good faith. 

Counsel submitted a timely appeal on September 6,2007. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. 5 11 54(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act, 8 U.S.C. 5 1154(a)(l)(J) states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are explained further at 8 C.F.R. 9 204.2(~)(1), which states, in pertinent 
part, the following: 

(v) Residence. . . . The self-petitioner is not required to be living with the abuser 
when the petition is filed, but he or she must have resided with the 
abuser . . . in the past. 

(ix) Good faith marriage. A spousal self-petition cannot be approved if the 
self-petitioner entered into the marriage to the abuser for the primary purpose 
of circumventing the immigration laws. A self-petition will not be denied, 
however, solely because the spouses are not living together and the mamage 
is no longer viable. 
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The evidentiary guidelines for a self-petition filed under section 204(a)(I)(A)(iii) of the Act are 
explained further at 8 C.F.R. 5 204.2(~)(2), which states, in pertinent part, the following: 

Evidence for (I spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence 
whenever possible. The Ser~ice will consider, however, any credible 
evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole 
discretion of the Service. 

(vii) Good faith marriage. Evidence of good faith at the time of marriage may 
include, but is not limited to, proof that one spouse has been listed as the 
other's spouse on insurance policies, property leases, income tax forms, or 
bank accounts; and testimony or other evidence regarding courtship, wedding 
ceremony, shared residence ar~d experiences. Other types of readily available 
evidence might include the birth certificates of children born to the abuser 
and the spouse; police, medical, or court documents providing information 
about the relationship; and affidavits of persons with personal knowledge of 
the relationship. All credible relevant evidence will be considered. 

The record of proceeding establishes the following pertinent facts and procedural history. The 
petitioner is a citizen of Vietnam who entered the United States in K-1 status on February 14, 2004. 
The petitioner married T-N-,' a United States citizen, on March 2, 2004 in Oklahoma City, 
Oklahoma. The petitioner filed Form 1-485, Application to Register Permanent Residence or Adjust 
Status, on April 15,2004. The petitioner and T-N- divorced on November 29,2004. On December 
7, 2004, T-N- notified USCIS that she was withdrawing her support of the petitioner's permanent 
residency application and, accordingly, the Form 1-485 was denied on January 28, 2005. The 
petitioner filed a motion to reconsider the district director's denial of the Form 1-485, and the 
district director dismissed that motion on July 12,2005. 

The petitioner filed the instant Form 1-360 on July 6,2006. On April 16, 2007, the director issued a 
request for additional evidence, and requested additional evidence to establish that the petitioner 
was subjected to battery andlor extreme cruelty by his wife; and that the petitioner married his wife 
in good faith. The petitioner responded to the director's request on June 12, 2007 , and submitted 
additional documentation. After considering the evidence of record, including the evidence 
submitted by the petitioner in response to the request for additional evidence, the director denied the 
petition on August 6, 2007. Counsel submitted a timely filed appeal. 

' Name withheld to protect individual's identity. 
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Good Faith Entry into Marriage 

The sole issue on appeal is whether the petitioner has established that he married T-N- in good 
faith. In finding the evidence of record insufficient to establish this criterion, the director stated that 
although the petitioner had submitted photocopies of pictures of he and his wife together, as well as 
affidavits stating that the two were happy in the early months of their marriage, such information 
was insufficient to demonstrate that he had married T-N- with the intention of beginning a life 
together as husband and wife. On appeal, counsel contends that the director erred in denying the 
petition. Counsel states that it appears as though the director failed to consider all of the affidavits 
submitted by the petitioner, and that those affidavits, combined with the additional affidavit 
submitted on appeal, are "sufficient proof of a good faith marriage." 

Upon review, the AAO agrees with the director's conclusion that the record, as presently 
constituted, hils to establish that the petitioner entered into marriage with T-N- in good faith. The 
evidence of record speaks to the relationship as it existed after T-N- and the petitioner were 
mamed; it does not speak to the petitioner's intentions upon entering into marriage with T-N-. 

The record contains two affidavits rkom the petitioner. In his February 25, 2005 affidavit, which 
was prepared in response to the district director's denial of the Form 1-485, the petitioner stated, 
with regard to the existence of a good faith marriage, that he and T-N- shared a very happy 
relationship after the petitioner arrived in the United States in February 2004, and that he saw no 
tensions in their relationship. However, after he started working in April 2004, T-N- became 
dissatisfied with their sexual relationship, as the petitioner was no longer able to perform to her 
expectations. Although they were able to reach an agreement that they would only have intimate 
relations once per day, T-N- remained unsatisfied, and left the marital residence on August 15, 
2004. The couple did not speak to each other again until they signed divorce papers. 

The petitioner submitted a second, undated, affidavit in response to the director's April 16, 2007 
request for additional evidence. The petitioner again explained his and T-N-'s inability to reach an 
agreement on their sexual relationship. He also described the physical and emotional abuse he 
suffered at the hands of 'T-N-. He did not, however discuss his intentions upon entering the 
marriage; rather, he only addressed the state of their relationship after they were already mamed. 

The petitioner's affidavits provide no other information regarding his intentions upon entering into 
the marriage. For example, the petitioner provides no information regarding the circumstances 
surrounding the petitioner and T-N-'s first introductions; their first impressions of each other; the 
petitioner's son's impressions of T-N-; their courtship; or their decision to marry. He offers no 
details about the types of activities they enjoyed together while dating. Nor does he provide any 
information regarding how long the couple dated before they decided to become engaged, or the 
length of the engagement. 
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extremely brief. They provided no details or insights into the petitioner's intentions upon entering 
into marriage with T-N-. Further, the AAO notes that the four affidavits are nearly identical to one 
another, which raises questions regarding who actually prepared them, and diminishes their 
evidentiary weight. 

Nor do the January 30, 2006 and June 8, 2007 establish that the 
petitioner entered into marriage with T-N- in good faith. affidavits address T-N-'s 
treatment of the petitioner during the marriage, but they do not address the petitioner's intentions 
upon entering the marriage. 

Nor do the May 23, 2007 and August 23, 2007 affidavits from e s t a b l i s h  that the 
petitioner entered into mairiage with T-N- in good faith. In the first affidavit, - 
addresses the petitioner's good moral character and discusses the abuse the petitioner suffered, but 
he does not address the peGtioner's intentions upon entering the marriage. ~ i r t h e r ,  he concedes that 
he did not know the petitioner prior to his arrival in the United States, which limits his ability to 
opine on the petitioner's intentions upon entering the marriage. In his second affidavit, - 
states again that he met the petitioner when he entered the United States on a fiance visa; states his 
opinion that the couple acted as man and wife; and states that T-N- told him she was excited about 
her relationship with the petitioner. However, it is the petitioner's intent upon entering the 
marriage, and not that of T-1\T-, that is at issue here. 

The June 8,2007 affidavits from and are very brief and generalized, and focus 
on the petitioner's good moral character and T-N-'s treatment of him. They do not speak to his 
intentions upon entering into the marriage. 

Nor do the other documents of record establish that he entered into marriage with T-N- in good 
faith. The letter from the apartment complex manager stating that the petitioner lived with T-N- and 
the letter from the Western Heights School District stating that the petitioner's son attended school 
do not speak to the petitioner's intentions upon entering into the marriage, and the photocopies of 
photographs are of limited probative value, as they are undated and lack descriptors. 

Finally, the AAO turns to the undated psychological evaluation o f .  Although 
states that the petitioner and T-N- dated for nine years, that they kept in touch via 

telephone and written correspondence, and that the first two months after the petitioner entered the 
United States were "idyllic," she offers no other information relevant to the issue of the petitioner's 
intentions prior to the marriage. Her evaluation focuses primarily on the allegations of abuse and 
the hardship that the petitioner and his son would face if they were to return to Vietnam. 

The information of record regarding the petitioner's good faith entry into the marriage is very 
general in nature. Again, the petitioner provides no information regarding the circumstances 
surrounding the petitioner and A-C-'s first introductions; their first impressions of each other; their 
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courtship; their decision to marry; or the types of activities they enjoyed together. The record lacks 
such information as how long the couple dated before they became engaged or the length of the 
engagement. As such, the AAO finds that the evidence of record fails to demonstrate that the 
petitioner entered into marriage with T-N- in good faith, as required by section 
204(a)(l)(A)(iii)(I)(aa) of the Act. 

Conclusion 

The AAO concurs with the director's determination that the petitioner has failed to demonstrate that 
he entered into marriage with T-N- in good faith. He is therefore ineligible for immigrant 
classification pursuant to section 204(a)(l)(A)(iii) of the Act, 8 U.S.C. 5 1154(a)(l)(A)(iii). 
However, the record indicates that the director did not issue a notice of intent to deny the petition 
(NOID) before he issued his decision. Although the record establishes that the petitioner is 
ineligible for the benefit sought, the petition must be remanded, solely on procedural grounds, so 
that the petitioner has the opportunity to respond to a NOID. The petition must be remanded to the 
director for issuance of a NOID in compliance with 8 C.F.R. 5 204.2(c)(3)(ii), and the director must 
afford the petitioner the opport~lnity to s~bmi t  a response within the 60-day period. On remand, the 
director need only address the sole issue before the AAO 011 appeal; i.e., whether the petitioner has 
established that he entered into the marriage in good faith. 

As always, the burden of proving eligibility for the benefit sought rests solely with the petitioner. 
Section 291 of the Act, 8 U.S.C. 5 1361. 

ORDER: The director's August 6, 2007 decision is withdrawn. The petition is remanded to the 
director for entry of a new decision, which, if adverse to the petitioner, is to be certified 
to the AAO for review. 


