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DISCUSSION: The service center director denied the immigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The director's decision will be withdrawn 
and the matter remanded for further action. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Act, 
8 U.S.C. 5 1154(a)(l)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States 
citizen. 

The director denied the petition on the basis of his determination that the petitioner had failed to 
establish: (1) that his wife subjected him to battery or extreme cruelty; and (2) that he entered into 
marriage with his wife in good faith. 

Counsel filed a timely appeal on May 23,2008. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. 5 1 154(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act, 8 U.S.C. 5 1154(a)(l)(J) states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are explained hrther at 8 C.F.R. 5 204.2(~)(1), which states, in pertinent 
part, the following: 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited 
to, being the victim of any act or threatened act of violence, including any 
forceful detention, which results or threatens to result in physical or mental 
injury. Psychological or sexual abuse or exploitation, including rape, 
molestation, incest (if the victim is a minor), or forced prostitution shall be 
considered acts of violence. Other abusive actions may also be acts of 
violence under certain circumstances, including acts that, in and of 
themselves, may not initially appear violent but that are a part of an overall 
pattern of violence. The qualifying abuse must have been committed by the 
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citizen . . .  spouse, must have been perpetrated against the 
self-petitioner . . . and must have taken place during the self-petitioner's 
marriage to the abuser. 

(ix) Good faith marriage. A spousal self-petition cannot be approved .if the 
self-petitioner entered into the marriage to the abuser for the primary purpose 
of circumventing the immigration laws. A self-petition will not be denied, 
however, solely because the spouses are not living together and the marriage 
is no longer viable. 

The evidentiary guidelines for a self-petition filed under section 204(a)(l)(A)(iii) of the Act are 
explained further at 8 C.F.R. tj 204.2(~)(2), which states, in pertinent part, the following: 

Evidence for a spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence 
whenever possible. The Service will consider, however, any credible 
evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole 
discretion of the Service. 

(ii) Relationship. A self-petition file by a spouse must be accompanied by 
evidence o f .  . . the relationship. Primary evidence of a marital relationship is 
a marriage certificate issued by civil authorities. . . . 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, 
school officials, clergy, social workers, and other social service agency 
personnel. Persons who have obtained an order of protection against the 
abuser or have taken other legal steps to end the abuse are strongly 
encouraged to submit copies of the relating legal documents. Evidence that 
the abuse victim sought safe-haven in a battered women's shelter or similar 
refuge may be relevant, as may a combination of documents such as a 
photograph of the visibly injured self-petitioner supported by affidavits. 
Other forms of credible relevant evidence will also be considered. 
Documentary proof of non-qualifying abuses may only be used to establish a 
pattern of abuse and violence and to support a claim that qualifying abuse 
also occurred. 



EAC 07 095 50026 
Page 4 

(vii) Good faith marriage. Evidence of good faith at the time of marriage may 
include, but is not limited to, proof that one spouse has been listed as the 
other's spouse on insurance policies, property leases, income tax forms, or 
bank accounts; and testimony or other evidence regarding courtship, wedding 
ceremony, shared residence and experiences. Other types of readily available 
evidence might include the birth certificates of children born to the abuser 
and the spouse; police, medical, or court documents providing information 
about the relationship; and affidavits of persons with personal knowledge of 
the relationship. All credible relevant evidence will be considered. 

The petitioner is a citizen of Kenya who entered the United States in B-2 visitor status on October 30, 
1998. He married P-M-,' a citizen of the United States, on August 9,2002. 

The petitioner filed Form 1-687, Application for Status as a Temporary Resident under Section 245A of 
the Immigration and Nationality Act, on July 15, 2005. The Form 1-687 was denied on February 1, 
2007. 

The petitioner filed the instant Form 1-360 on February 15, 2007. On February 27, 2007, the director 
issued a request for additional evidence, and requested additional evidence to establish that the 
petitioner is a person of good moral character; and that the petitioner married P-M- in good faith. The 
petitioner responded on April 9, 2007. On August 27, 2007, the director issued another request for 
additional evidence, and requested additional evidence to clarify the status of the marriage; as well as 
evidence to establish that the petitioner and P-M- shared a joint residence; that P-M- subjected the 
petitioner to battery or extreme cruelty; and that the petitioner married P-M- in good faith. The 
petitioner responded on November 21,2007. 

After considering the evidence of record, the director denied the petition on May 1,2008. 

Battery andlor Extreme Cruelty 

The first issue on appeal is whether the petitioner has established that he was subjected to battery or 
extreme cruelty by P-M-. The record contains the following evidence relevant to the petitioner's 
claim that P-M- subjected him to battery or extreme cruelty: 

' Name withheld to protect individual's identity. 
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Counsel's November 20, 2007 letter; 
The petitioner's October 26,2007 self-affidavit; 
The Form I-290B; and 
Counsel's June 19,2008 appellate brief. 

In his February 12, 2007 self-affidavit, the petitioner stated that he and P-M- married in good faith 
on August 9, 2002. In December 2002, P-M- left the couple's home to visit her family in Texas. 
The petitioner stated that, because P-M- told him that she was stranded in Texas because she had 
lost her money and wallet, he repeatedly sent her money to buy a plane ticket. However, she did 
not return home until the end of February 2003. According to the petitioner, she then confessed that 
she had relapsed into drug use while in Texas and that she had used most of the money the 
petitioner had sent her to buy drugs. 

The petitioner stated that the following ten months (February 2003-December 2003) were "pure 
hell." He stated that P-M- initiated arguments over trivial things; that she slapped him routinely; 
kicked him between his legs; kicked him in the groin; pushed him to the ground; called him useless; 
stole from him; and hit him with a beer bottle. Finally, P-M- left him for another man. 

The petitioner also submitted an evaluation , CAGS, CRC, at the time the 
petition was filed. In her March 8, 2007 letter she saw the petitioner for 
therapy between March 2003 and July 2003. Although she did not begin seeing the petitioner until 
March 2003, the month after P-M- returned from Texas, she stated that the petitioner was 
"constantly crying" as they spoke, as he was having nightmares about P-M- returning from Texas 
and resuming her abuse of him. She stated that, at this point in time, the petitioner was trying to 
bring P-M- home from Texas "to be reunited with her and help her obtain sobriety." 

In his March 27,2007 a f f i d a v i t , s t a t e d  that although P-M- and the petitioner were 
very much in love at the time of their August 2002 wedding, P-M- left the marital home in 
December 2002 and did not return until the end of February 2003. He stated that the marriage 
began to fall apart between January 2003 and July 2003, and that he attempted to use his counseling 
skills to help the couple. He stated that the petitioner told him that P-M- kicked him; assaulted him; 
stole from him; committed adultery; and hit him with a beer bottle. 

In her March 29,2007 a f f i d a v i t ,  stated that P-M- left the marital home in December 
2002 and did not return until the end of February 2003. She stated that she "witnessed certain acts 
of abuse," "witnessed some of these fights," and that on December 16,2003, she "knew" that P-M- 
assaulted the petitioner. 

In her April 5,2007 a f f i d a v i t ,  states that the petitioner told her that P-M- kicked him; 
assaulted him; stole from him; committed adultery; and hit him with a beer bottle. 
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The testimony of the petitio and is 
inconsistent. The petitioner, all stated that P-M- 
returned from Texas in Feb e began counseling 
the petitioner in March 2003. It is unclear why, if P-M- had already returned to the marital 
residence by the time he began seeing express fears about her returning to 
Massachusetts. Further, the AAO addresses none of the claims of violence 
reported by the petitioner. If P-M- returned to Massachusetts from Texas in February 2003, and the 
counseling lasted from March 2003 until July 2003, it is unclear why the petitioner and Ms. 
w o u l d  not have discussed that abuse. Rather, it appears as t h o u g h  was not 
aware that P-M- had returned: 

My contact with client terminated after I changed jobs. I however emphasized the 
need for a medication consult with a psychiatrist given the mental trauma he was 
going through. I also advised client not to hesitate to contact the police should the 
wife continue physical and emotional abuse upon her return. 

Finally, the AAO notes that testimony of the petitioner, and all indicates 
that the abuse began after P-M-'s return from Texas. Each of them stated that the marriage 
occurred in August 2002, that P-M- left for Texas in December 2002, that she failed to return, and 
that the marriage "began to fall apart" in January 2003, after she had left for Texas. However, as 
indicated by her testimony a b o v e ,  indicated that the abuse began before P-M- left for 
Texas. 

These inconsistencies detract from the credibilitv of the testimonv of the ~etitioner. 
I ,  and , and reduce the evjdentiary valke of thei; 

testimony. 

Moreover, the affidavits of I and w e r e  extremely similar in 
both style and substance. For example, they used similar, often identical, language to describe 

- - 

feelings and events. Given that their testimony was sworn before three different notaries public in 
two different states, the AAO finds it unlikely that their testimony would be so similar. The AAO, 
therefore, questions whether these affidavits actually reflect the testimony of the affiants, or whether 
they were prepared by someone else. Furthermore, the AAO notes that and - 
did not claim to have witnessed any instances of abuse; rather, their testimony was based upon the 
petitioner's description of events. 

The petitioner's October 26, 2007 self-affidavit was submitted in response to the director's August 
27, 2007 request for additional evidence. As was noted previously, the testimony of the petitioner 
and that of was inconsistent, and the director raised this issue in his request for 
additional evidence. Although specifically stated in her evaluation that she had 
begun counseling the petitioner in March 2003, the petitioner now claimed that he had actually 
begun seeing her in February 2003, before P-M- had returned from Texas. However, the petitioner 
submitted no additional testimony f r o m  to indicate that her previous testimony had 
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been incorrect. In that the credibility of the petitioner's testimony has been called into question, the 
AAO finds this assertion, alone, insufficient t o  resolve the discrepancy between the testimony of the 
petitioner and - 
Counsel's November 20, 2007 letter was also submitted in response to the director's August 27, 
2007 re uest for additional evidence. Counsel repeated the petitioner's claim that although Ms. 4 stated in her letter that she began counseling the petitioner in March 2003, she had actually 
begun counseling him in February 2003: 

had made a minor error in reporting that [the petitioner's] sessions 
started in March 2003 when in fact they started in February 2003 [emphasis in 
original]. 

Counsel offered no evidence in su ort of his assertion beyond the petitioner's own testimony; no 
additional testimony from 6 was submitted. Again, given that the reliability of the 
petitioner's testimony has been called into question, his assertion that reported an 
incorrect date, absent further clarification, is insufficient. For example, it is unclear why Ms. 

letter was submitted, if it contained incorrect information, or why the petitioner did not 
address the discrepancy until it was highlighted by the director. 

Counsel also addressed the similarities among the affidavits of I and 
According to counsel, those affidavits were prepared by the petitioner's previous 

lawyer, who had been disciplined by the Executive Office for Immigration Review (EOIR). 
Counsel stated the following: 

[The petitioner] asks that CIS not discredit his evidence due to his disbarred former 
counsel's inartful drafting of these witnesses' statements. Each statement represents 
the testimony of the witness to the immigration l a w y e r , ,  who typed the 
statement. The fact that the lawyer repeated certain text due to his own 
unprofessional conduct does not preclude -these statements from being credible 
evidence. has been suspended from the practice of law due to his 
misconduct. . . . 

Counsel makes similar assertions on the Form I-290B, and states that the director "erred in holding 
[the petitioner] responsible for the deficiencies in these statements which were prepared by a 
suspended practitioner." 

The AAO rejects counsel's assertions with regard to the testimon 
and First, although counsel does submit evidence that 
by the EOIR, there is no evidence that he played any role in the instant case: (1) there is no Form G- 
28 signed by (2) the petitioner did not indicate on the Form 1-360 that he was assisted 
by i n  the preparation of said form; (3) name appears nowhere in the 
record prior to counsel's letter; and (4) the record of proceeding indicates that the petitioner mailed 
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the package himself. Second, even if d i d  play a role in the preparation of the 
petitioner's case, the AAO will not consider any claims of the ineffective assistance of previous 
counsel unless the applicant or petitioner has complied with Matter of Lozada, 19 I&N Dec. 637 
(BIA 1988), afd, 857 F.2d 10 (1 st Cir. 1988), which requires: (1) that the claim be supported by an 
affidavit of the allegedly aggrieved respondent setting forth in detail the agreement that was entered 
into with counsel with respect to the actions to be taken and what representations counsel did or did 
not make to the respondent in this regard; (2) that counsel whose integrity or competence is being 
impugned be informed of the allegations leveled against him and be given an opportunity to 
respond; and (3) that the appeal or motion reflect whether a complaint has been filed with 
appropriate disciplinary authorities with respect to any violation of counsel's ethical or legal 
responsibilities, and if not, why not. Id. The petitioner has fallen fall short of this standard. Third, 
even if the AAO were to accept counsel's assertions, counsel and the petitioner have failed to 
submit updated affidavits from these three individuals that would reflect their actual testimony. 
They failed to cure the deficiency. 

For all of these reasons, the AAO agrees with the director's determination that the petitioner has 
failed to establish that he was subjected to battery or extreme cruelty by P-M-. As discussed above, 
the petitioner's testimony is inconsistent with other evidence in the record, and he had failed to 
resolve those inconsistencies. Therefore. the credibility of his testimony has been called into 
question and that testimony, alone, is insufficient. Nor does the testimony of 

and establish that the petitioner was subjected to 
and did not indicate that they personally witnessed any incidents of abuse. Rather, their 
testimony regarding the alleged abuse is based solely upon the testimony of the petitioner, whose 
credibility has been called into question. Second, claims to have witnessed 
incidents of abuse yet fails to provide any examples to illustrate the type of abuse she allegedly 
witnessed or when this alleged incidents occurred. Third, the AAO echoes the director's concerns 
with regard to the near-identical nature of their testimony. Counsel concedes the similarity, but 
blames the petitioner's alleged former counsel. However, updated, accurate testimony was never 
submitted into the record. Accordingly, the testimony o f ,  and Ms. 

is of little probative value. 

Finally, the AAO turns to evaluation. In reviewing evaluation, the 
AAO finds it unpersuasive in establishing the petitioner's claim. As did not 
personally witness any instances of abuse, her testimony is based upon the petitioner's testimony to 
her. However, as has now been noted on several occasions, the petitioner's testimony is of limited 
probative value. While the AAO does not question the qualifications of it does 
question the testimony of the petitioner. 

Finally, the AAO turns to counsel's statements with regard to the "any credible evidence" standard. 
Counsel notes, correctly, that section 204(a)(l)(J) of the Act requires USCIS to "consider any 
credible evidence relevant to the petition." Section 204(a)(l)(J) of the Act, 8 U.S.C. § 1154(a)(l)(J). 
This mandate is reiterated in the regulation at 8 C.F.R. § 204,2(c)(2)(i). However, this mandate 
establishes an evidentiary standard, not a burden of proof. Accordingly, "[tlhe determination of 
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what evidence is credible and the weight to be given that evidence shall be within the sole discretion 
of USCIS." Section 204(a)(l)(J) of the Act, 8 U.S.C. 5 1154(a)(l)(J); 8 C.F.R. 5 204.2(c)(2)(i). 
The evidentiary guidelines for demonstrating the requisite battery or extreme cruelty lists examples 
of the types of documents that may be submitted and states, "All forms of relevant credible 
evidence will be considered." 8 C.F.R. 5 204.2(c)(2)(iv). In this case, as in all visa petition 
proceedings, the petitioner bears the burden of proof to establish his eligibility by a preponderance 
of the evidence. Section 291 of the Act, 8 U.S.C. 5 1361; Matter of Soo Hoo, 1 1 I&N Dec. 15 1 
(BIA 1965). The mere submission of relevant evidence of the types listed in the regulation at 
8 C.F.R. 5 204.2(~)(2) will not necessarily meet the petitioner's burden of proof. While USCIS 
must consider all credible evidence relevant to a petitioner's claim of abuse, the agency is not 
obligated to determine that all such evidence is credible, or that it is sufficient to meet the 
petitioner's burden of proof. Section 204(a)(l)(J) of the Act, 8 U.S.C. 5 1154(a)(l)(J); 
8 C.F.R. 5 204.2(c)(2)(i). To require otherwise would render the adjudicatory process meaningless. 

Upon review of the entire record of proceeding, the AAO finds that the petitioner has failed to 
establish that P-M- subjected him to battery or extreme cruelty during their marriage, as required by 
section 204(a)(l)(A)(iii)(I)(bb) of the Act. 

Good Faith Entry into Marriage 

The second issue on appeal is whether the petitioner has established that he entered into mamage 
with P-M- in good faith. As evidence of his go 
submitted his own testimony as well as that of 
However, the evidentiary problems with the affi 
w e r e  set forth previously, and they have little evidentiary value. 

In his February 12, 2007 self-affidavit, the petitioner stated that he met P-M- around December 
1999 through mutual friends in Texas. The petitioner stated that their courtship lasted for nearly ten 
months, and that during this time the couple visited each other; exchanged gifts; visited P-M-'s 
family; and spent quality time together. They married on August 9, 2002. The petitioner reiterated 
his good faith intentions upon entering into the marriage in his October 26,2007 affidavit. 

In his May 1, 2008 denial, the director noted that the petitioner had submitted no evidence of any 
jointly held financial assets or obligations such as bank accounts; credit cards accounts; utility 
accounts; tax returns or other tax documents; or jointly held medical, car, or life insurance accounts. 
Nor were any photographs submitted. As such, the director found that the petitioner had failed to 
establish that he had married P-M- in good faith. 

On appeal, counsel states that the director, in effect, required tax returns from the petitioner, and 
that in doing so, he abused his discretion. The AAO disagrees. Counsel is missing the point; the 
director did not deny the petition because the petitioner failed to submit a tax return. Rather, the 
director was listing the types of evidence that the petitioner could have submitted in order to 
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demonstrate a shared life together. A 2002 tax return was one of several possible pieces of 
evidence mentioned by the director. 

Upon review of the entire record of proceeding, the AAO agrees with the director's analysis. The 
petitioner has failed to establish that he married P-M- in good faith. According to the petitioner's 
testimony, P-M- left the marital residence on December 16,2003. As the couple married on August 
9,2002, they were married around sixteen months. The AAO questions why the petitioner is unable 
to produce a single piece of evidence produced during this time that could serve as evidence of any 
joint responsibilities. 

The AAO notes that, in many cases, documentary evidence of good faith intentions upon entering 
into marriage is simply unavailable and, as such, testimonial evidence is sufficient. However, even 
if the AAO were to accept the argument that no evidence is available here, it would nonetheless find 
the petitioner's testimony insufficient. The petitioner's testimony regarding his intentions upon 
entering into the marriage is vague and generalized. Again, the petitioner's testimony is that he met 
P-M- around December 1999; that their courtship lasted for nearly ten months; and that during their 
courtship the couple visited each other; exchanged gifts; visited P-M-'s family; and spent quality 
time together before marrying on August 9, 2002. The record, as it presently stands, lacks basic 
information about the relationship between the petitioner and P-M-. The record lacks information 
about the couple's first introductions; first impressions; their decision to date; their courtship; the 
types of activities they enjoyed together; their decision to marry; the length of their engagement; 
their wedding ceremony; and their early life together. Such information would allow the AAO to 
examine the petitioner's intentions upon entering into the marriage. Without such information, the 
AAO cannot examine the petitioner's intentions, as there is little physical evidence that speaks to 
his intentions upon entering the marriage. The evidence of record fails to demonstrate that the 
petitioner entered into marriage with P-M- in good faith, as required by section 
204(a)(l)(A)(iii)(I)(aa) of the Act. 

Conclusion 

The AAO agrees with the director's determination that the petitioner has failed to establish that P- 
M- subjected the petitioner to battery or extreme cruelty; and that the petitioner entered into 
marriage with P-M- in good faith. However, the record indicates that the director did not issue a 
notice of intent to deny the petition (NOID) before he issued his decision. Although the record 
establishes that the petitioner is ineligible for the benefit sought, the petition must be remanded, 
solely on procedural grounds, so that the petitioner has the opportunity to respond to a NOID. The 
petition must be remanded to the director for issuance of a NOID in compliance with the regulation 
in effect at 8 C.F.R. 8 204.2(c)(3)(ii)' on the date this petition was filed, and the director must afford 
the petitioner the opportunity to submit a response. On remand, the director need only address the 

- - 

USCTS promulgated a rule on April 17, 2007 related to the issuance of requests for evidence and 
NOIDs. 72 Fed. Reg. 19 100 (Apr. 17,2007). The rule became effective on June 18,2007, after the 
filing of this petition on February 15,2007. 
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issues before the AAO on appeal; i.e., whether the petitioner has demonstrated that he was 
subjected to battery or extreme cruelty by P-M-, and whether he married P-M- in good faith. 

As always, the burden of proving eligibility for the benefit sought rests solely with the petitioner. 
Section 291 of the Act, 8 U.S.C. 5 1361. 

ORDER: The director's May 1, 2008 decision is withdrawn. The petition is remanded to the 
director for entry of a new decision, which, if adverse to the petitioner, is to be certified 
to the AAO for review. 


