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ON BEHALF OF PETITIONER: 

INSTRUCTIONS : 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. fj 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider, as required by 8 C.F.R. 103.5(a)(l)(i). 
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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. The 
Administrative Appeals Office (AAO) dismissed a subsequently filed appeal. The matter is now 
before the AAO on a motion to reopen and reconsider. The motion will be denied. The previous 
decision will be affirmed and the petition will be denied. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Act, 8 U.S.C. 
4 1 154(a)(l)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States citizen. 

The director initially denied the petition on August 16, 2005, determining that the petitioner had not 
established that her husband subjected her to battery or extreme cruelty. On appeal, the AAO concurred 
with the director's decision but remanded the matter because the director had denied the petition 
without first issuing a Notice of Intent to Deny (NOID) the petition pursuant to the regulation at 
8 C.F.R. tj 204.2(c)(3)(ii), the regulation in effect when the petition was filed. Upon remand, the 
director issued a NOID and upon review of the response again denied the petition determining that the 
petitioner had not established that she had been subjected to battery or extreme cruelty perpetrated by 
her United States citizen spouse. The director certified his decision to the AAO on March 22, 2007 as 
his decision was adverse to the petitioner. On January 29, 2009, the AAO again reviewed the record, 
including the evidence submitted in response to the director's NOID and on certification, and concurred 
with the director's denial of the petition and dismissed the appeal. New counsel for the petitioner timely 
filed this motion to reconsider asserting that the AAO erroneously denied the petition based on a 
misapplication of the law. 

Counsel asserts that the AAO improperly construed the requirements of the Violence Against Women's 
Act of 1994 (VAWA) by applying the requirements too strictly. Counsel submits the petitioner's 
February 16,2009 affidavit which "incorporate[s] and enlarge[sIm her most recent affidavit submitted in 
response to the director's NOD. Counsel also submits a February 17,2009 report prepared by = 

, who indicates that the petitioner's treatment has resulted in positive 
behavioral changes and under the heading "recommendations" indicates h s  belief that the petitioner 
"did not have any malicious intent whle entering into a marriage with her husband." 

Counsel contends that the AAO improperly discounted evidence of abuse. In the AAO's January 23, 
2009 decision, the AAO noted that the petitioner had not provided details of incidents of abuse in her 
September 14, 2005 statement to the United States Citizenship and Immigration Services (USCIS), 

provided t o  and her brother-in-law, as the incidents had been 
noted by and by the petitioner's brother-in-law. In addition, the AAO noted the 

of the petitioner's teeth being "knocked out" and the petitioner's 
dentist noting that the petitioner had a swollen lip and two loosened teeth that she said had been caused 
by her spouse. The AAO further noted that letters from third parties had been based on conversations 
with the petitioner not on the thrd parties' actual observations. 

The regulation at 8 C.F.R. 5 103.5(a)(2) states, in pertinent part: "A motion to reopen must state the new 
facts to be provided in the reopened proceeding and be supported by affidavits or other documentary 
evidence." 



The regulation at 8 C.F.R. 5 103.5(a)(3) states, in pertinent part: 

A motion to reconsider must state the reasons for reconsideration and be supported by 
any pertinent precedent decisions to establish that the decision was based on an 
incorrect application of law or Service policy. A motion to reconsider a decision on an 
application or petition must, when filed, also establish that the decision was incorrect 
based on the evidence of record at the time of the initial decision. 

Counsel for the petitioner does not characterize this motion as a motion to reopen and the AAO finds 
that the petitioner has not submitted new facts as a basis for the motion. However, to be thorough, the 
AAO will briefly address the information submitted on appeal. Based on the plain meaning of "new," a 
new fact is found to be evidence that was not available and could not have been discovered or presented 
in the previous proceeding. The petitioner has provided an additional affidavit that incorporates and 
enlarges upon her most recent affidavit. The facts within the affidavit on motion appear to be the 
petitioner's attempt to corroborate third parties statements in an effort to resolve inconsistencies in the 
record. report submitted on motion, although including information that the petitioner's 
mental health condition is improving and his belief that the petitioner entered into a good faith marriage 
does not provide new information regarding the alleged abuse in this matter. The record does not 
provide new facts supported by affidavits or other documentary evidence, thus is insufficient for a 
motion to reopen the matter. 

Counsel also has not submitted any pertinent precedent decisions to establish that the AAO's decision 
was based on an incorrect application of law or USCIS policy based on the evidence of record at the 
time of the initial decision. The AAO acknowledges counsel's assertion that the AAO has interpreted 
the requirements of VAWA too strictly and the AAO recognizes that obtaining documentation and 
supporting evidence may be difficult for some individuals who have been subjected to abuse. However, 
when the petitioner's statements comprise the primary source of evidence of the alleged abuse, the 
AAO must examine those statements carefully as well as with understanding. In this matter, the AAO 
has done so. The AAO references section 204(a)(l)(J) of the Act, 8 U.S.C. fj 1154(a)(l)(J) which states 
in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) or clause (ii) or 
(iii) of subparagraph (B), or in making determinations under subparagraphs (C) and (D), 
the [Secretary of Homeland Security] shall consider any credible evidence relevant to 
the petition. The determination of what evidence is credible and the weight to be given 
that evidence shall be within the sole discretion of the [Secretary of Homeland Security]. 

The petitioner's initial statements focused on her spouse's infidelity and taking money fiom their joint 
account. A statement from her pastor and her dentist indicated that she had been hit hard enough to 
split her lip and lose her teeth or loosen her teeth but neither individual indicated that they witnessed the 
incident. In addition, to not witnessing the incident the petitioner's pastor noted that the teeth had been 
lost, not just loosened and the petitioner's brother-in-law indicated in a later statement that the teeth had 
been knocked out. The AAO notes that the petitioner adds this incident in an affidavit in support of the 
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first appeal, as well as adding that her spouse called her names, humiliated her regarding her appearance 
and her cooking, and would push, shove, and pull her clothes when he was angry. The AAO properly 
considered that the counseling the petitioner received may have helped her recall and better articulate 
incidents of domestic violence, but questioned why, when the petitioner had already received 
counseling and had already reported the violent abuse to her pastor prior to filing the petition and 
apparently to her brother-in-law, that she would not include this significant information in her 
statements to USCIS. The AAO also found it unusual that the petitioner's brother-in-law, who initially 
submitted a letter on the petitioner's behalf and indicated that he had attended a dinner with the 
petitioner and his brother twelve days after his brother had allegedly hit the petitioner, did not comment 
on the petitioner's injury in his first statement to USCIS. The AAO finds that affidavits submitted on 
appeal or motion after the director has pointed out deficiencies and inconsistencies in the previous 
information submitted tend not to be as reliable as those of first impression. 

The initial information provided by the petitioner in support of her Form 1-360 petition did not include 
information that substantiated the occurrence of battery or extreme cruelty as set out in the regulation. 
The petitioner's addition of information in support of the first appeal raised questions regarding the 
legitimacy of the information presented, as the AAO found in its April 11, 2006 decision. The 
petitioner's submission of affidavits and letters written on her behalf did not independently corroborate 
the petitioner's statements but only reflected what the petitioner had told the third parties. When the 
inconsistencies in the thud parties' statements were questioned, the petitioner supplies another affidavit 
on motion to incorporate and enlarge upon her initial statements in an attempt to resolve those 
inconsistencies. 

When the record is reviewed objectively and with the Congressional intent of VAWA in mind, the 
AAO finds that the petitioner has not provided substantive, consistent evidence establishing that she 
was subjected to extreme cruelty as the acts of extreme cruelty are described in the regulation at 
8 C.F.R. tj 204.2(c)(l)(vi), which include forceful detention, psychological or sexual abuse or 
exploitation, rape, molestation, incest, or forced prostitution. The AAO also finds that the petitioner 
has not provided consistent statements regarding her husband's claimed physical abuse and has not 
provided probative independent evidence that would corroborate her statements regarding battery. 
The AAO incorporates its discussion and findings regarding the petitioner's failure to establish 
abuse in its April 1 1,2006 decision and its January 23,2009 decision herein. 

The AAO finds that counsel has failed to establish that the previous decisions of the AAO included an 
incorrect application of the law as set out in pertinent precedent decisions, or establish that the director 
or the AAO misinterpreted the evidence of record. The AAO properly considered the evidence 
submitted and reviewed the evidence in light of the applicable VAWA statute and regulations and the 
intent of Congress. The petitioner has not provided evidence that she was subjected to abuse 
perpetrated by her United States citizen former husband and has not provided evidence on motion 
sufficient to establish that the previous decisions were based on an incorrect application of law or 
Service policy. Counsel and the petitioner fail to provide evidence sufficient to satisfy the 
requirements of a motion to reconsider. 



The AAO observes that motions for the reopening of immigration proceedings are disfavored for the 
same reasons as are petitions for rehearing and motions for a new trial on the basis of newly discovered 
evidence. INS v. Doherty, 502 U.S. 3 14,323 (1992)(citing RVS v. Abudu, 485 U.S. 94 (1988)). A party 
seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. In this matter, 
the petitioner has not provided evidence sufficient to reopen or to reconsider the prior proceeding. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. $ 1361. The regulation at 8 C.F.R. $ 103.5(a)(4) states: "[a] motion that does not meet 
applicable requirements shall be dismissed." Accordingly, the motion will be denied, the proceedings 
will not be reopened, and the previous decision of the AAO will be affirmed. 

ORDER: The decision of the AAO is affirmed. The petition is denied. 


