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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition, and 
the matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO will 
withdraw the director's decision. Because the petition is not approvable, however, it will be 
remanded for further action. 

The petitioner seeks classification as a special immigrant pursuant to section 204(a)(l)(A)(iii) of 
the Immigration and Nationality Act (the Act), 8 U.S.C. 8 11 54(a)(l)(A)(iii), as having been 
battered or subjected to extreme cruelty by her U.S. citizen spouse. She filed the instant Form 
1-360 Petition on April 5, 2007. The director denied the petition on April 1, 2008, finding that 
the petitioner had failed to establish that she resided with her spouse and that she had been 
battered or subjected to extreme cruelty by her spouse. 

The petitioner, through counsel, filed a timely appeal on May 5, 2008; the attorney later 
submitted a brief in support of the appeal. In his brief, counsel asserts that "[tlhe evidence 
previously submitted by [the petitioner] establishes under the 'any credible evidence standard' 
that she resided with her USC husband . . . [and] that the abuse she suffered rises to the level of 
extreme cruelty." Counsel repeats the petitioner's claims and asserts that "she has met her 
standard of proof by providing evidence to establish that she resided with her USC spouse. . . . 
[and] numerous credible affidavits 1 letters, and a Psychosocial Assessment from a doctor to 
establish that she was the subject of extreme cruelty, perpetrated by her USC spouse." Counsel 
reviews the evidence in the record, which was considered by the director in coining to his 
decision. While counsel provides his own opinion regarding the weight that should have been 
accorded the evidence, he does not provide any additional evidence for consideration by the 
AAO. The unsupported statements of counsel on appeal are not evidence and thus are not 
entitled to any evidentiary weight. See INS v. Phinpathya, 464 U.S. 183, 188-89 n.6 (1984); 
Matter of Ramirez-Sanchez, 1 7 I&N Dec. 503 (BIA 1 980). 

We also note that Section 204(a)(l)(J) of the Act requires that U.S. Citizenship and Immigration 
Services (USCIS) "consider any credible evidence relevant to the petition." Section 204(a)(l)(J) 
of the Act, 8 U.S.C. 5 1154(a)(l)(J). This mandate is reiterated in the regulation at 8 C.F.R. 
$204.2(c)(2)(i). However, this mandate establishes an evidentiary standard, not a burden of 
proof. Accordingly, "[tlhe determination of what evidence is credible and the weight to be given 
that evidence shall be within the sole discretion of'  USCIS. Section 204(a)(l)(J) of the Act, 
8 U.S.C. 5 11 54(a)(l)(J); 8 C.F.R. 8 204.2(c)(2)(i). 

In this case, as in all visa petition proceedings, the petitioner bears the burden of proof to 
establish her eligibility by a preponderance of the evidence. Section 291 of the Act, 8 U.S.C. 
§ 1361; Matter of Soo Hoo, 1 1 I&N Dec. 15 1 (BIA 1965). The mere submission of relevant 
evidence of the types listed in the regulation at 8 C.F.R. fj 204.2(~)(2) will not necessarily meet 
the petitioner's burden of proof. While USCIS must consider all credible evidence relevant to a 
petitioner's claims, the agency is not obligated to determine that all such evidence is credible or 
sufficient to meet the petitioner's burden of proof. Section 204(a)(l)(J) of the Act, 8 U.S.C. 
6 1 154(a)(l)(J); 8 C.F.R. § 204.2(c)(2)(i). 



The regulation at 8 C.F.R. 5 103.3(a)(l)(v) provides that an appeal shall be summarily dismissed 
when the party concerned fails to identify specifically any erroneous conclusion of law or 
statement of fact for the appeal. In this case, the petitioner has failed to provide any additional 
evidence or specifically identify any erroneous conclusion of law or statement of fact as a basis 
for the appeal. The regulation, thus, mandates the summary dismissal of the appeal. 

For the reasons noted in the director's decision, the petitioner has failed to establish by a 
preponderance of the evidence that she resided with her U.S. citizen spouse and that she had been 
battered or subjected to extreme cruelty by her spouse. Her appeal must be summarily dismissed. 
The petitioner is consequently ineligible for immigrant classification pursuant to section 

204(a)(l)(A)(iii) of the Act. The petition is not approvable for the reasons noted, with each 
considered as an independent and alternative bar to approval. 

However, the director denied the petition without first issuing a Notice of Intent to Deny (NOID) 
as required under former 8 C.F.R. 5 204.2(~)(3)@)(2007). While it is no longer a regulatory 
requirement for petitions filed on or after June 18, 2007, a NOID is required in this case, as it 
was filed on April 5 ,  2007. The director's decision will, therefore, be withdrawn and the case 
will be remanded. 

As always, the burden of proof in visa petiti.on proceedings remains entirely with the petitioner. 
Section 291 of the Act, 8 U.S.C. 5 1361. 

ORDER: The director's decision is withdrawn; however, the petition is currently not 
approvable for the reasons discussed above. Because the petition is not 
approvable, the petition is remanded to the director for issuance of a new 
decision which, if adverse to the petitioner, is to be certified to the AAO 
for review. 


