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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO will withdraw the 
director's decision; however, because the petition is not approvable, it will be remanded for further 
action and consideration. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. $ 11 54(a)(l)(A)(iii), as an alien battered or subjected to extreme 
cruelty by a United States citizen. 

The director denied the petition for the petitioner's failure to establish that she entered into the marriage 
in good faith. 

On appeal, counsel submits a brief and previnusl!~ provide(! clocumentation 

The AAO concurs with the director's determination that the petitioner has not established that the 
petitioner entered into the marriage in good laith. Bcyond the director's decision, the 1L\0 linils t l l ~ i t  

the petitioner did not establish that she jointly resided with the abusive spouse. Nonetheless, the case 
must 1~ rcmnndcd bcca~~sc the director dcnicd llic pctitioii \\itho:~t first iss~iii~g Uoticc of Tntct~t to 
Deny (NOID) pursuant to the regulation at S C.l.I'\. $ 204.?(c)(3)(ii) that \lias i n  e fkc t  at !lie ti~iii: the 
petition was filed. 

Section 204(a)(l)(A)(iii) of the Act provides that rill alien who is the spouse of a United Stntcs citizcn 
nlay self-petition for immigrant classification if thc alien demonstrates that he or she entesccl into t l x  
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. 1 154(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act, 8 U.S.C. 5 1 154(a)(l)(J), states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . . or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are further explained in the regulation at 8 C.F.R. tj 204.2(~)(1), which 
states, in pertinent part: 

(v) Residence. . . . The self-petitioner is not required to be living with the abuser 
when the petition is filed, but he or she must have resided with the abuser . . . in the 



past. 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited to, being 
the victim of any act or threatened act of violence, including any forcefil detention, 
which results or threatens to result in physical or mental injury. Psychological or 
sexual abuse or exploitation, including rape, molestation, incest (if the victim is a 
minor), or forced prostitution shall be considered acts of violence. Other abusive 
actions may also be acts of violence under certain circumstances, including acts that, 
in and of themselves, may not initially appear violent but that are a part of an overall 
pattern of violence. The qualifying abuse must have been committed by the citizen 
. . . spouse, must have been perpetrated against tlie self-petitioner . . . and must have 
talien place dur ins  the self-petitioner's ti~arria~c to thc abuser. 

(ix) Good fnith i71~1rriclge. A spo~~sal  self-petition ca1111ot be approved if  the self- 
pcti tioi:c~ CIILCI-c11 illto f l ~  mnniagc. to thi. : : I ~ ~ i s ~ i  for the piini:lr> pi!l poh c of 
cisc~imienting the iiiililigr;ltion 1a\is '2 self-pctitinn \ \ i l l  not be clcniccl. I ;o\ \c\~i .  
solely because the spouses are not living togcther and the marriage is no longer 
viable. 

-1-h~ ct,identias~. guidelines for a self-petition ~~~;clcr  scction 204(i1)(l)(iZ)(iii) of tllc A\ct .lie fill thcs 
explained in the regulation at 8 C.F.R. S 204.2(~)(2), which states, in pertinent part: 

Evidence for a spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to the 
petition. The determination of what evidence is credible and the weight to be given 
that evidence shall be within the sole discretion of the Service. 

(iii) Residence. One or more documents may be submitted showing that the 
self-petitioner and the abuser have resided together . . . . Employment records, utility 
receipts, school records, hospital or medical records, birth certificates of children . . ., 
deeds, mortgages, rental records, insurance policies, affidavits or any other type of 
relevant credible evidence of residency may be submitted. 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, school 
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officials, clergy, social workers, and other social service agency personnel. Persons 
who have obtained an order of protection against the abuser or have taken other legal 
steps to end the abuse are strongly encouraged to submit copies of the relating legal 
documents. Evidence that the abuse victim sought safe-haven in a battered women's 
shelter or similar refuge may be relevant, as may a combination of documents such as 
a photograph of the visibly injured self-petitioner supported by affidavits. Other 
forms of credible relevant evidence will also be considered. Documentary proof of 
non-qualifying abuses may only be used to establish a pattern of abuse and violence 
and to support a claim that qualifying abuse also occurred. 

(1 i i )  Goorl f(lit17 illiti.i.iilg:'~' F\ idcnce of good faith at the tir~ie of ~ i i n ~ . r . i , ~ ~ e  ma! 
~IICILILIL', bu1 15 not lll~l~ted to, p001 tilLit OIIC qw~ibtl i l a ~  bcc11 11~tcil L ~ I C  O L ~ ~ C ~ ' S  

spouse on insurance policies, property leases. income tax forms, or bank accounts; 
and testimony or othcr evide~lcc legalding cou~tsliip, ~icdding cclclnonj, sh~l~c.cl 
resiclcnce and experiences. Other types of readily available evidence might include the 
bi~tli cc~tific~!tc\ of c1iildlc11 bo111 to tlic ; l l ~ ~ ~ ~ ; c s  nnil tlic ~po~lsc :  police, 11ici!ic:11. P I  

C O L I I ~  i l o c i ~ ~ i l ~ r i t ~  l3r01'idi1ig ii1fos11iatiori ;111011t the scl;lti~~i~liip, .11id ,~f'f'id,~\ its of  
personc with personal knowledge of the relationship. i l l 1  credible relevant cvidcncc 
will be considered. 

Tlic rccord i u  this iil~ltter pro\ides tlic follo\~ing pertinent ficts aild p~-occil~unl historj. Thc pctitioncr 
is a native and citizen of Nigeria. She entered the United States on or about Septenlber 25, 2000. The 
rccord includes a nlarriage license showing thc petitioner mal-ricd R-J-,I a United States citizen on 
January 22, 2002 in the State of Texas. The petitioner's spouse filed a Form 1-130, Petition for Alien 
Relative, on February 15,2002 that was approved on March 9,2004. On October 13,2006, the district 
director issued a Notice of Intent to Revoke, (NOIR) the Form 1-130. After receiving no response to 
the NOIR, the district director revoked the Form 1-130 on January 30, 2007. The petitioner filed the 
Form 1-360, Petition for Amerasian, Widow(er), or Special Immigrant, on December 26, 2006. The 
petitioner noted on the Form 1-360 that she resided with R-J- from January 2002 to March 30, 2006. 
The director issued a request for further evidence (WE) in this matter on September 17, 2007. Upon 
review of the evidence in the record the director denied the petition on February 6, 2008, finding that 
the petitioner had not established that she entered into the marriage in good faith. 

Good Faith Entry into Marriage 

The petitioner initially provided a November 27, 2006 personal statement indicating that she met 
R-J- at a friend's party on July 21, 2001, that they exchanged phone numbers, and started dating. 
The petitioner indicated that they went to movies, parties, and restaurants and after dating for six 

' Name withheld to protect the individual's identity. 



months, R-J- proposed and she informed her family and after their approval she and R-J- married. 
The petitioner provided photocopies of several photographs showing the petitioner and R-J- together 
on different occasions. 

The etitioner also provided affidavits from her mother, her sister, - & and The affiants declared that they knew the couple and knew of marital 
problems but the affiants did not provide information relating to the petitioner's intent upon entering 
the marriage. I n  affidavit, she declares that on or about March 26, 2006, when she 
visited the petitioner, she witnessed R-J- destroying some of the petitioner's personal documents 
such as wedding pictures, clothes, and other things, during an argument. 

The petitioner also provided a November 22, 2006 report prepared by n private investigator. The 
in~,cstilrator ileclurc~l that tlie pctitio~~cr li::(1 in:lic:!ted !hat ::he had rcsii1i.d i i ~ i n t l ~ .  :\-it!] R-J- :I[ !hi. 

. L L ~ ~ L C S S  il~lil :lt  ill^ ' ~ e l l i l ~ ~ ~ o ~ i  1)illh i l d ~ l l ~ ~ ~  ~ i ~ l l i l  1:-.I- llilil I l i ~ \ ~ i j  OLIL  011 i i l  i i b i ) ~ i ~  

March 30, 2006 The investigator also noted that a review of public records clid not reveal a di\nrce 
ilccrcc bct\\ccn thc petitioner ,111cl 1:-.I- biit t!1'1t public lccorcls ~ho\\ccf th,lt R-J- ilppc:,l~c:J :u bc: 
married to both the petitioner and another noman. 

Tn response to thc director's RFE, the pctitioncr p l o ~  iilcd a szconcl s\\ol-n st,~tcmci~t dntcil Dcc~111hcr 
1 1 ,  2007. The petitioner stated: that she mal-ried her h~~sband in good fi~ith:  that (luring their dating 
days, her husband seellled so loving; and that her husband made her believe he truly lovcd her and 
wanted to spend the rest of his life with her. 

The record also included:; telephone bills dated July 17, 2002, July 17, 2004, and August 17, 2004, 
addressed to the petitioner and R-J- at the l~Tilcrcst Park address; a utility bill dated November 17, 
2002 addressed to the petitioner and R-J- at the Wilcrest Park address; a telephone bill dated October 
27, 2006 addressed to the petitioner and R-J- at the Wellington Park address; utility bills dated 
October 10, 2005 and September 12, 2006 addressed to the petitioner and R-J- at the Wellington 
Park address. 

The record further included an Internal Revenue Service (IRS) computer copy of R-J-'s 2001 IRS 
Form 1040 showing his address on Sharpview Drive and a revised IRS Form 1040 for 2001 received 
by the IRS on August 15, 2002, showing R-J-'s address as on Wilcrest Park and that he is married 
filing jointly with the petitioner. It is unclear why R-J- would file a revised Form 1040 for the year 
2001 claiming to be married to the petitioner when the marriage did not take place until January 22, 
2002. The record further included an IRS Form W-2, Wage and Tax Statement for 2003 showing 
R-J-'s address on Wilcrest Park in Houston, Texas; an IRS Form W-2, for the petitioner's 2003 
wages showing her address on Wilcrest Park in Houston, Texas; and a signed but not certified IRS 
Form 1040 for 2003 showing the petitioner and R-J- married and filing jointly with an address on 
Wilcrest Park. 



On appeal, counsel for the petitioner asserts that the affidavits provided, the petitioner's personal 
statements, the investigative report, the photographs, and the bills that the petitioner could salvage 
from R-J-'s destruction of documents show that the petitioner entered into the marriage in good faith. 
Counsel also notes the approval of the Form 1-130. 

Upon review of the information in the record, the AAO does not find the petitioner's statements 
probative. The petitioner's general statements lack significant detail regarding her interactions with 
R-J-. Her statements do not provide the detail necessary to ascertain the truthfulness of her 
statements regarding her courtship with R-J-. Similarly, the statements provided on her behalf are 
general in nature and provide no probative details regarding the affiants' observations of the 
petitioner's allegedly good faith entry into the marriage. The affiants do not describe any particular 
incidcntc \\licrein tlicy u~itnessed tlic alleged h o r x ~  Ji(k\ of tlic couplc'c marital sclationsliip The 
rrcnc.1~11 ,f,~f:~nt.nt\ j~r(11 idcil do nni  ) \ \ i \ t  in  c i l , l l~!i~li i~:~ t?-iLlt  'hc pc.t;!io~ir~'c; i n t x t  ~1r011 ll lc7~!!  i 1 ~ 2  
I<-.\- \ I L L >  iu c h l L i b l ~ b i l  LL 11fc I O ~ Z L ~ ~ L L  lllc ~ I ~ L L I I I L I I L I S  11~11c 01 Ll~z ~ ~ ~ i i i 1 1 ~ 1 1  c l ~ ~ , i l l  I ~ L L L L A C ~ I J  LO 

as\iit in detetmining the lcgitimacq of the marriage 

111 addition, the petitioner has submitted evidence that is incoilsistent and thus undermines hcr claim 
that she marriccl R-J- in sood fi~ith. The i\,\O notes specific all^^ thc rc\iscd TRS Form 1010 for  
3001. I t  appc:us t l ~ n t  Lhc petitioner and R-J- re\ iscil tl;c Torn; 1040 filrcl for 2001 to !,ho\\ tl;c C O L I ~ ~ ;  

as married and l i \  ing at an addrcrs o n  \Irilcrcst Park: allliough the petitioner and TI-J- clid not marl! 
until January 22, 2002. The intellt to dccei\/e the IRS regarding a joint relationship in  2001 
undermines the petitioner's credibility and casts doubt on her testimony. Thc AAO also observes 
that the approval of the For111 1-130 ttas rcvoked on Januarj 30, 2036 based on et idcncc that thc 
marriage was entered into fraudulently. The revocation of the Form 1-1 30, rather than establishing 
the good faith intent to marry, raises additional questions regardi~ig the legitimacy of the marriage. 

The AAO has also reviewed the photographs submitted and finds that the photographs only establish 
that the petitioner and R-J- were together on several occasions; the photographs do not establish the 
petitioner's good faith intent upon entering into the marriage. Likewise, the addition of an individual 
to a utility account is insufficient to establish the petitioner's intent in this matter. The AAO 
observes that R-J-'s name continued to appear on the petitioner's utility accounts after R-J- allegedly 
moved out of the marital home in March 2006. Utility bills and IRS Forms are not probative in this 
matter, in light of the willingness of the petitioner to misrepresent her marital status to the IRS, as 
discussed above. 

The AAO finds there are no probative, consistent details about the petitioner's initial relationship 
with R-J- and the subsequent interactions with R-J- that allow a conclusion that the petitioner entered 
into the marriage in good faith. The record lacks credible detailed information sufficient to establish 
the good faith intent of the petitioner in entering the marriage. Accordingly, the AAO concurs with 
the finding of the director that the petitioner has failed to establish that she entered into her marriage 
in good faith, as required by section 204(a)(l)(A)(iii)(I)(aa) of the Act. 



Beyond the decision of the director, the AAO observes that the petitioner has not established that she 
resided with R-J-. The AAO acknowledges the utility bills that include R-J-'s name and the 
petitioner's claim that the R-J- often destroyed documentation. However, utility bills in this instance 
are insufficient to establish that the petitioner and R-J- established a residence together. Although 
the petitioner provided affidavits from friends and others indicating that she resided with R-J-, the 
affiants, as well as the petitioner, do not provide any probative testimonial evidence regarding the 
claimed residences with R-J- during the marriage, such as a description of the residence(s) and the 
location(s), their shared belongings, or any other information which demonstrates a joint residence. 
As the petitioner's information submitted to the IRS is not consistent with her testiinony and other 
independent evidence, the IRS Forms also do not establish that the petitioner resided with R-J-. 
Upon review of all the information in the record, the petitioner has not provided probative consistent 
evidence demonstrating that she resided \\ it11 R-J-. 

-111 sl~plicsiiuii or pcii~ioil lhat Llils to coillpij \ i i i l i  i i l ~  Lcc;illicsl ~ - ~ ' ~ j ~ i i r ~ i l l c l i i s  ui' tix l i i \ i  i l i a )  [)c: 

denicd hj. the AAO even if the Ser~~icc Ccntcr does not identify 211 O F  thc grounds for denial in thc 
initial clccision. Sce S'I~IZC~I. E I~~L ' I .~ I I .~sL ' . s ,  II;c. 11. t r ~ i i / c ~ l  SILI/C.Y,  329 T. Supp. 2d 1035, 1043 (Li.11. 
Cal. 2001), ofJ'cl. 345 F.3d 683 (9th Cis. 3003); .ref cilso Dor. I). IL4'5', 891 F.2d 997, 1002 n.  9 (2d Cis. 
19S9)(noting that tlic A:\O rctric\\ s ni)pc:i!s oil :I ( k c  1;ol-o b:~sis). 

Thpite tl~c pc(itio~iel's i~leligibility based on  tile ple\ent rccostl. this 111,ltler must bi: ~e~~i,i~ic?ccl to thc 
director for issuance of a NOID in compliaiice \kith the regulation at 8 C.F.R. 3 204.2(c)(3)(ii) t11,lt \ I . I ~  

in  effect \\hen the petition was filed. On re i~ia~~d,  the director should address a11 the grouncls f o ~  tlic 
j~~tc~icled denial of the petition as cited in the folcgoing discussion. 

As aln-aqs in visa petition proceedings, the bu~rden of proving eligibility for the benefit sought senlains 
entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 1361. 

ORDER: The director's decision is withdrawn; however, the petition is currently unapprovable 
for the reasons discussed above. Because the petition is not approvable, the petition is 
remanded to the director for issuance of a new, detailed decision which, if adverse to the 
petitioner, is to be certified to the Administrative Appeals Office for review. 


