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DISCUSSION: The service center director denied the immigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner seeks immigrant classification under section 204(a)(1)(A)(i1i) of the Act,
8 U.S.C. § 1154(a)(1)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States
citizen.

The director denied the petition on the basis of his determination that the petitioner had failed to
establish: (1) that he shared a joint residence with his wife; (2) that his wife subjected him to battery
or extreme cruelty; and (3) that he married his wife in good faith.

Counsel filed a timely appeal on January 14, 2009.

Section 204(a)(1)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien’s spouse. In
addition, the alien must show that he or she is eligible to be classified as an immediate relative under
section 201(b)(2)(A)(1) of the Act, resided with the abusive spouse, and is a person of good moral
character. Section 204(a)(1)(A)(ii1)(I) of the Act, 8 U.S.C. § 1154(a)(1)(A)(1ii)(1).

Section 204(a)(1)(J) of the Act, 8 U.S.C. § 1154(a)(1)(J) states, in pertinent part:

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland
Security] shall consider any credible evidence relevant to the petition. The
determination of what evidence is credible and the weight to be given that evidence
shall be within the sole discretion of the [Secretary of Homeland Security].

The eligibility requirements are explained further at 8 C.F.R. § 204.2(c)(1), which states, in pertinent
part, the following:

(v) Residence. . . . The self-petitioner is not required to be living with the abuser
when the petition is filed, but he or she must have resided with the
abuser in the past.

(vi)  Battery or extreme cruelty. For the purpose of this chapter, the phrase “was
battered by or was the subject of extreme cruelty” includes, but is not limited
to, being the victim of any act or threatened act of violence, including any
forceful detention, which results or threatens to result in physical or mental
injury.  Psychological or sexual abuse or exploitation, including rape,
molestation, incest (if the victim is a minor), or forced prostitution shall be
considered acts of violence. Other abusive actions may also be acts of
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(ix)

The evidentiary guidelines for a self-petition filed under section 204(a)(1)(A)(iii) of the Act are

violence under certain circumstances, including acts that, in and of
themselves, may not initially appear violent but that are a part of an overall
pattern of violence. The qualifying abuse must have been committed by the
citizen ... spouse, must have been perpetrated against the
self-petitioner ... and must have taken place during the self-petitioner’s
marriage to the abuser.

Good faith marriage. A spousal self-petition cannot be approved if the
self-petitioner entered into the marriage to the abuser for the primary purpose
of circumventing the immigration laws. A self-petition will not be denied,
however, solely because the spouses are not living together and the marriage
is no longer viable.

explained further at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part, the following:

Evidence for a spousal self-petition —

@

(111)

()

General.  Self-petitioners are encouraged to submit primary evidence
whenever possible. The Service will consider, however, any credible
evidence relevant to the petition. The determination of what evidence is
credible and the weight to be given that evidence shall be within the sole
discretion of the Service.

Residence. One or more documents may be submitted showing that the
self-petitioner and the abuser have resided together . . . Employment records,
utility receipts, school records, hospital or medical records, birth certificates
of children . . ., deeds, mortgages, rental records, insurance policies,
affidavits or any other type of relevant credible evidence of residency may be
submitted.

Abuse. Evidence of abuse may include, but is not limited to, reports and
affidavits from police, judges and other court officials, medical personnel,
school officials, clergy, social workers, and other social service agency
personnel. Persons who have obtained an order of protection against the
abuser or have taken other legal steps to end the abuse are strongly
encouraged to submit copies of the relating legal documents. Evidence that
the abuse victim sought safe-haven in a battered women’s shelter or similar
refuge may be relevant, as may a combination of documents such as a
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photograph of the visibly injured self-petitioner supported by affidavits.
Other forms of credible relevant evidence will also be considered.
Documentary proof of non-qualifying abuses may only be used to establish a
pattern of abuse and violence and to support a claim that qualifying abuse
also occurred.

(vit)  Good faith marriage. Evidence of good faith at the time of marriage may
include, but is not limited to, proof that one spouse has been listed as the
other’s spouse on insurance policies, property leases, income tax forms, or
bank accounts; and testimony or other evidence regarding courtship, wedding
ceremony, shared residence and experiences. Other types of readily available
evidence might include the birth certificates of children born to the abuser
and the spouse; police, medical, or court documents providing information
about the relationship; and affidavits of persons with personal knowledge of
the relationship. All credible relevant evidence will be considered.

The petitioner is a citizen of Jordan who entered the United States as nonimmigrant visitor on
January 18, 2001. On April 25, 2003, the petitioner was issued a notice to appear, which charged that,
because he had remained in the United States beyond April 17, 2001 without permission, the petitioner
was subject to removal from the United States. The petitioner married V-P-,' a citizen of the United
States, on June 27, 2003. The petitioner filed Form 1-485, Application to Register Permanent
Residence or Adjust Status, on July 18, 2003.

V-P- filed Form I-130, Petition for Alien Relative, on behalf of the petitioner on July 18, 2003.
V-P- and the petitioner appeared for an interview in connection with the permanent residency petition
on April 23, 2007 and, at the conclusion of the interview, V-P- withdrew the Form I-130. The
petitioner’s Form I-485 was denied on May 7, 2007.

The petitioner filed the instant Form I-360 on July 16, 2007. The director issued a request for
additional evidence on July 26, 2007, and requested additional evidence to establish that the petitioner
is a person of good moral character, and that he married V-P- in good faith. The petitioner responded
on September 10, 2007.

The director issued a second request for additional evidence on August 28, 2008, and requested
additional evidence to establish that the petitioner shared a joint residence with V-P-; that he married
V-P- in good faith; and that he was subjected to battery or extreme cruelty by V-P-. The petitioner
responded on November 24, 2008. After considering the evidence of record, the director denied the
petition on December 15, 2008.

! Name withheld to protect individual’s identity.
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Upon review of the entire record of proceeding, the AAO agrees with the director’s decision to deny
the petition.

Joint Residence

The first issue on appeal is whether the petitioner has established that he and V-P- shared a joint
residence. Although the petitioner stated on the Form 1-360 that he and V-P- began living together in
June 2003, he did not complete the form to indicate the month and year in which they ceased living
together. In his November 20, 2008 self-affidavit, the petitioner stated that he and V-P- lived together
between June 2003 and April 2007. The record also contains a November 18, 2008 letter from the
petitioner’s landlord, who stated that the petitioner and V-P- lived together until April 2007. However,
the AAOQ also notes that in his November 12, 2008 evaluation, h states that the petitioner
told him that the couple lived together until March 2008. Moreover, the AAO also notes that, on
appeal, the petitioner submits a photograph of the couple together, which he states was taken on June 5,
2007, two months after the date originally claimed as the end of their shared joint residence. These
inconsistencies and discrepancies undermine the evidentiary value of the petitioner’s testimony.

The record contains several items submitted by the petitioner in support of his claim to have shared a
joint residence with V-P- during their marriage. The petitioner submitted the following evidence
pertinent to the claim of joint residence with his permanent residency application:

Copies of the couple’s joint income tax returns from 2004, 2005, and 2006;

A copy of V-P-’s New Jersey driver’s license, which she obtained on November 3, 2004;
A November 3, 2004 letter from Citibank, stating that the couple had an account;

A copy of a Verizon telephone bill with a November 22, 2004 due date; and

A copy of a residential lease agreement, dated November 1, 2004.2

Although the petitioner claims that he and V-P- lived together at ||| Gzl in jersey City,
New Jersey during their period of joint residence, the attachments to the couple’s joint tax returns
indicate otherwise. For example, V-P-’s Forms W-2 for 2006 indicate that she earned $22,740.02
working at Lowe’s while living at a Texas address, as well as $1,604.28 working at Tuesday Morning
while living at that address. Her Forms W-2 for 2005, which also list a Texas address, indicate that she
eamned $18,969.09 working at Lowe’s that year, and $1,705.52 working at Tuesday Morning. Her
Forms W-2 from 2003 and 2004 were not submitted. That V-P- earned that amount of money while
living in Texas undermines the petitioner’s testimony that the two were actually sharing a joint
residence in New Jersey. Although the petitioner attempted to explain this discrepancy in an undated
self-affidavit, submitted on November 24, 2008, by asserting that V-P- traveled to Texas twelve times
during their period of claimed joint residence, and stayed at least two months each time, and sometimes

? The petitioner also submitted a certificate indicating that the couple had a religious wedding on
May 5, 2004 (the civil ceremony was performed on June 27, 2003). However, that certificate is not
relevant to a determination as to whether the couple was actually sharing a joint residence.
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as long as eight months, the AAO does not find that explanation believable. The presence of these
Forms W-2 in the record of proceeding also undermines the petitioner’s testimony to | il that
V-P- “did not work.”

The other evidence in support of the petitioner’s permanent residency petition pertinent to the issue of
joint residence appears to have been gathered in preparation for a November 30, 2004 appointment.
For example, it is unclear why, if she had been living with the petitioner in New Jersey since June
2003, V-P- did not obtain a New Jersey driver’s license until November 3, 2004, just before the
scheduled appointment. In a similar vein, the AAO notes that the Verizon bill, letter from Citibank,
and the lease agreement are all dated close to the November 30, 2004 appointment. The AAQ also
notes that the November 1, 2004 lease was not signed by V-P-.

When he filed the Form I-360, the petitioner submitted a December 1, 2003 residential lease, as well as
a single Citibank statement from 2007. In his August 28, 2008 request for additional evidence, the
director notified the petitioner that he would place little evidentiary value on either of these items, as
the lease was not signed by V-P-, and there was no evidence that V-P- had accessed the Citibank
account. The director requested additional evidence to establish that the petitioner and V-P- in fact
shared a joint residence.

The petitioner submitted an additional Verizon statement from 2004, as well as a copy of an
automobile insurance policy covering the period July 17, 2007 through January 17, 2008. An
insurance policy obtained on July 17, 2007 does not support the petitioner’s claim to a period of joint
residence that ended in April 2007. Nor does a single Verizon statement from 2004 establish the
claimed 2003-2007 claimed period of joint residence.

The AAO notes that the petitioner’s cellular telephone statement for the period July 13 through August
12, 2004 was mailed to an address in New York while, as noted previously, the address claimed by the
petitioner as the couple’s joint residence was located in Jersey City, New Jersey. V-P-’s bank card was
mailed to the same New York address.

The evidence of record fails to establish that the petitioner and V-P- shared a joint residence during
their marriage. The record establishes that V-P- was engaged in gainful employment, in Texas, during
the marriage, and the petitioner’s apparent explanation that such employment occurred during her trips
to visit family is not credible. There is no evidence that V-P- had access to, or ever accessed, the joint
banking account. V-P- did not sign either of the residential leases submitted by the petitioner, and the
AAO notes that her name was misspelled in one of them. V-P- obtained a New Jersey driver’s license
several days before a scheduled appointment in connection with the permanent residency interview,
despite having been purportedly living in New Jersey for nearly eighteen months. The automobile
insurance policy was purchased after the petitioner claims she left the residence. The cellular
telephone bills, as well as the Citibank banking card, were mailed to an unidentified address in New
York. These discrepancies undermine the petitioner’s claim to a shared joint residence.
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Nor does the petitioner explain why no evidence regarding the allegedly joint residence, beyond an
unsigned lease from November 2003, is available that dates from a period of time prior to the latter half
of 2004, when an appointment in connection with his permanent residency application was scheduled.

The testimony of the petitioner’s friends and acquaintances regarding the allegedly joint residence is
insufficient. First, none of the testimony from the petitioner’s friends resolves the issues outlined
previously. Furthermore, their testimony lacks detailed, probative information regarding such joint
residence. Finally, much of that testimony contains factual errors undermining the credibility of such
testimony: for example,_ and [ provide incorrect dates of the petitioner’s
marriage to V-P-.

Finally, and most importantly, the AAO turns to the inconsistent testimony of the petitioner himself.
As was noted previously, the petitioner has stated, alternatively, that he and V-P- ceased living together
in both April 2007 and March 2008. He also submits a photograph of he and V-P- together, which he
claims was taken on June 5, 2007. The petitioner’s own inconsistencies with regard to the dates during
which he and V-P- shared a joint residence undermines his claim to having shared such joint residence.
Considered in the aggregate, the relevant evidence fails to demonstrate that the petitioner resided
with V-P-, as required by section 204(a)(1)(A)(iii)}(I1)(dd) of the Act.

Battery or Extreme Cruelty

The second issue on appeal is whether the petitioner has established that V-P- subjected him to battery
or extreme cruelty. In his July 2, 2007 self-affidavit, the petitioner stated that things started well, but
that soon V-P- began visiting Texas to see her mother and children. He stated that V-P- would
“instigate problems” with him and with his children, and that he “had to file a complaint against her to
the police for the way she was treating my little son.”

In his November 20, 2008 self-affidavit, the petitioner stated that V-P- treated him in a demeaning
manner; that she verbally and physically abused him; that she refused to engage in sexual relations; and
that she demanded money from him. He stated that, due to such abuse, he has suffered from both
depression and anxiety.

In an undated self-affidavit, the petitioner stated that V-P- yelled at him; called him names; demanded
money; destroyed furniture; insulted his ethnicity and religion; demanded that his children buy alcohol
for her; and yelled at his children. The petitioner stated that after V-P- told USCIS “that our marriage
was a scam,” he had a nervous breakdown, and was forced to make “frequent visits to [his] therapist.”

On appeal, the petitioner reiterates his previous claims to abuse.

The petitioner also submitted an undated letter from his daughter. In her letter, the petitioner’s
daughter stated that V-P- physically abused her brother, but that she did not tell her father because her
brother asked her not to do so. She also stated that, after V-P- left, her brother told her that V-P- hit
him again, yelled at him, and held a knife to his throat just before the permanent residency interview.
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She states that they called the police and her father reported the incident on April 23, 2007, and that
that was when her father learned of the incident.

The record contains a “CAD Ticket Event,” dated April 25, 2007. According to the report, the
petitioner’s daughter called the police on April 25, 2007, and reported that V-P- had “choked and
threatened” the petitioner’s son with a knife the preceding Sunday (which would have been April 22,
2007).

The petitioner also submitted two letters from medical services providers. In his November 12, 2008
evaluation, which was based upon one interview with the petitioner, I stoicd that the
petitioner described the alleged abuse; that the petitioner told him V-P- left the alleged joint residence
in March 2008; and that the petitioner told him that V-P- did not work. I states that, in his
opinion, the petitioner is clinically depressed and anxious. In his October 25, 2008 letter,
Hstated that the petitioner has been under his care since August 9, 2007, and that he
suffers from a severe case of anxiety and insomnia “related to his immigration status.”

Upon review of the entire record of proceeding, the AAO finds that the director was correct in his
determination that the petitioner has failed to establish that he was subjected to battery or extreme
cruelty by V-P-. First, the AAO notes that the petitioner did not state that V-P- had physically abused
him in his initial self-affidavit; rather, he first made that claim after being notified by the director in the
August 28, 2008 request for additional evidence that his initial testimony indicated marital discord
rather than battery or extreme cruelty. The petitioner did not submit any evidence to document his
claim to have suffered from a nervous breakdown, or that he has made frequent trips to see a therapist.

Nor does the AAO find the testimony of the petitioner’s daughter persuasive, as her testimony conflicts
with that of the petitioner. The incident described by the petitioner’s daughter, in which V-P- allegedly
held a knife to the throat of the petitioner’s son, occurred just before V-P- withdrew the permanent
residency petition on April 23, 2007. According to the petitioner’s daughter, this incident “was the
last thing [V-P-] had done before disappearing.” However, on appeal the petitioner submits a picture
of himself and V-P- he states was taken on June 5, 2007, several weeks after the alleged incident with
the knife and permanent residency interview, after which the petitioner’s daughter stated that
V-P- “disappeared,” which undermines the credibility of her story. Furthermore, as noted by the
director in his December 15, 2008, the petitioner’s daughter does not make clear whether she
personally witnessed any incidents of abuse, or whether she was told about them by her brother, and
the petitioner does not clarify this issue on appeal.

Nor does the “CAD Ticket Event” regarding the alleged knife incident establish the petitioner’s claim.
In his December 15, 2008 decision, the director noted specifically that the petitioner had not submitted
a complete police report regarding the alleged incident, nor did he make clear what actions, if any,
were taken by law enforcement authorities against V-P-, and the petitioner does not address the matter
on appeal. Accordingly, the AAO will accord little evidentiary weight to the “CAD Ticket.”
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Nor do the letters from_ and_ establish the petitioner’s claim to abuse. Although

states that the petitioner suffers from anxiety and insomnia, he does not state that such
anxiety and insomnia are due to any abuse the petitioner has suffered. Rather, NI tates that
such anxiety and insomnia are the result of the petitioner’s immigration status.

With regard to the assertions of I +hile the AAO respects and values the input of any mental
health professional, the AAO notes that his letter is based upon a single interview with the
petitioner. The record fails to reflect an ongoing relationship between a mental health professional
and the petitioner, or any history of treatment for the clinical depression or anxiety diagnosed by
B Moreover, the conclusions reached by Il being based on a single interview, do
not reflect the insight and elaboration commensurate with an established relationship with a mental
health professional, thereby rendering his findings speculative and diminishing his letter’s
evidentiary weight.

Moreover, the AAO notes that neither nor validate the petitioner’s claims to
have suffered a nervous breakdown, or that he has made several trips to see a therapist.

Nor does the testimony of the petitioner’s friends establish that he was subjected to battery or extreme
cruelty. Although | states that he heard V-P- yelling at the children on one occasion, and

describes a dinner during which V-P- was “impolite, and disrespectful,” such
testimony fails to establish that V-P-’s behavior constituted battery or extreme cruelty as those terms
are defined in the regulation.

The petitioner has failed to establish that V-P- subjected him, or his children, to battery. Although
V-P-’s non-physical behavior as described by the petitioner may have been unkind and
inconsiderate, the petitioner has failed to establish that her actions rose to the level of the acts
described in the regulation at 8 C.F.R. § 204.2(c)(1)(vi), which include forceful detention,
psychological or sexual abuse or exploitation, rape, molestation, incest, or forced prostitution. Nor
has the petitioner established that V-P-’s non-physical behavior was accompanied by any coercive
actions or threats of harm, or that her actions were aimed at insuring dominance or control over the
petitioner. As noted by the court in Hernandez v. Ashcroft, 345 F.3d 824, 840 (9™ Cir. 2004), because
Congress “required a showing of extreme cruelty in order to ensure that [a petitioner is] protected
against the extreme concept of domestic violence, rather than mere unkindness,” not “every insult or
unhealthy interaction in a relationship rises to the level of domestic violence. . . .” The petitioner has
failed to overcome the director’s concerns regarding the issue of battery and/or extreme cruelty.
The petitioner has failed to establish that his wife subjected him to battery or extreme cruelty during
their marriage, as required by section 204(a)(1)(A)(iii)(I)(bb) of the Act.

Good Faith Entry into Marriage
The third issue on appeal is whether the petitioner has established that he married V-P- in good

faith. The AAO agrees with the director’s determination. The petitioner’s testimony regarding his
intentions upon entering into the marriage is inconsistent. For example, in his July 2, 2007 self-
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affidavit, the petitioner stated that he met V-P- at his cousin’s home when she was visiting New
Jersey with a friend. However, in his November 18, 2008 self-affidavit, the petitioner stated that he
met V-P- at his uncle’s home in Houston, Texas.

The petitioner submits several affidavits from friends regarding the couple’s good faith marriage.
However, the AAO notes that much of that testimony is also contradictory. For example, the
couple’s marriage certificate states that they were married on June 27, 2003 in the Superior Court of
Hudson County, New Jersey. However, in his affidavit, |jjjjj I states that the couple’s
wedding took place in the petitioner’s cousin’s home, and he misstates the date of the wedding.
ﬁstates that the couple’s wedding took place in July 2003.

Furthermore, the testimony of record in this case contains insufficient information regarding the
couple’s relationship, such as the circumstances surrounding their first introductions; the
petitioner’s first impressions of V-P-; their decision to date; their courtship; activities they enjoyed
together; their decision to marry; and their wedding. The record contains neither documentary
evidence of the petitioner’s intentions upon entering into the marriage, nor does it contain adequate
testimony regarding the petitioner’s intentions upon entering into the marriage. In the absence of
both documentary evidence and adequate testimony, the petitioner fails to establish his claim. The
petitioner has failed to overcome the director’s concerns with regard to the petitioner’s intentions
upon entering into marriage with V-P-. The petitioner has failed to establish that she entered into
marriage with V-P- in good faith, as required by section 204(a)(1)(A)(iii)(I)(aa) of the Act.

Section 204(g) of the Act

Beyond the decision of the director, the AAO finds that section 204(g) of the Ac, 8 C.F.R. § 1154(g),
further bars approval of this petition. Section 204(g) of the Act states the following:

Restriction on petitions based on marriages entered while in exclusion or
deportation proceedings. — Notwithstanding subsection (a), except as provided in
section 245(e)(3), a petition may not be approved to grant an alien immediate
relative status by reason of a marriage which was entered into during the period [in
which administrative or judicial proceedings are pending], until the alien has resided
outside the United States for a 2-year period beginning after the date of the marriage.

The regulation at 8 C.F.R. § 204.2(c)(1) states, in pertinent part, the following:

(iv)  Eligibility for immigrant classification. A self-petitioner is required to comply
with the provisions of section . . . 204(g) . . . of the Act.

That the petitioner was in proceedings at the time of his marriage to V-P- is not in dispute. As
noted, section 204(g) of the Act states that a petition may not be approved to grant an alien
immediate relative status by reason of a marriage which was entered into during the period [in
which administrative or judicial proceedings are pending], until the alien has resided outside the
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United States for a 2-year period beginning after the date of the marriage, unless the petitioner
establishes that he or she is eligible for the bona fide marriage exception at 204(g) of the Act, which
is contained at section 245(e)(3).

Section 245(e)(3) of the Act, 8 U.S.C. § 1255(e), states, in pertinent part, the following:

[S]ection 204(g) shall not apply with respect to a marriage if the alien establishes by
clear and convincing evidence to the satisfaction of the [Secretary of Homeland
Security] that the marriage was entered into in good faith and in accordance with the
laws of the place where the marriage took place and the marriage was not entered
into for the purpose of procuring the alien’s admission as an immigrant and no fee or
other consideration was given (other than a fee or other consideration to an attorney
for assistance in preparation of a lawful petition) for the filing of a petition under
section 204(a) . . . with respect to the alien spouse or alien son or daughter. In
accordance with the regulations, there shall be only one level of administrative
appellate review for each alien under the previous sentence.

The corresponding regulation at 8 C.F.R. § 245.1(c)(8)(V) states, in pertinent part, the following:

Evidence to establish eligibility for the bona fide marriage exemption. Section
204(g) of the Act provides that certain visa petitions based upon marriages entered
into during deportation, exclusion or related judicial proceedings may be approved
only if the petitioner provides clear and convincing evidence that the marriage is
bona fide.

Accordingly, the issue before the AAO is whether the petitioner has proved by clear and convincing
evidence that he entered into marriage with V-P- in good faith. While identical or similar evidence
may be submitted to establish a good faith marriage pursuant to section 204(a)(1)(A)(ii1)(I)(aa) of
the Act and eligibility for the bona fide marriage exemption at section 245(e)(3) of the Act, the
latter provision imposes a heightened burden of proof. Matter of Arthur, 20 1&N Dec. 475, 478
(BIA 1992). To demonstrate eligibility for immigrant classification under section 204(a)(1)(A)(i11)
of the Act, the petitioner must establish his or her good-faith entry into the qualifying relationship
by a preponderance of the evidence and any relevant, credible evidence shall be considered.
Sections 204(a)(1)(A)(iii)(I)(aa) and 204(a)(1)(J) of the Act, 8 U.S.C. §§ 1154(a)(1)(A)(iii)(I)(aa),
1154(a)(1)(J); Matter of Martinez, 21 I1&N Dec. 1035, 1036 (BIA 1997); Matter of Patel, 19 1&N
Dec. 774, 782-83 (BIA 1988); Matter of Soo Hoo, 11 I&N Dec. 151, 152 (BIA 1965). However, to
be eligible for the bona fide marriage exception under section 245(e)(3) of the Act, the petitioner
must establish his or her good-faith entry into marriage by clear and convincing evidence. Section
245(e)(3) of the Act, 8 U.S.C. § 1255(e)(3); 8 C.F.R. § 245.1(c)(9)(v). “Clear and convincing
evidence” is a more stringent standard. Arthur, 20 I&N Dec. at 478. See also Pritchett v. IN.S., 993
F.2d 80, 85 (5™ Cir. 1993) (acknowledging “clear and convincing evidence” as an “exacting
standard”).
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As the petitioner has failed to establish that he entered into marriage with V-P- in good faith by a
preponderance of the evidence, as required by section 204(a)(1)(A)(ii1)(I)(aa) of the Act, he has
therefore also failed to demonstrate that he qualifies for the bona fide marriage exemption under the
heightened standard of proof required by section 245(¢)(3) of the Act. Accordingly, section 204(g)
of the Act mandates denial of this petition.

Conclusion

The AAO agrees with the director’s determination that the petitioner has failed to establish that he
shared a joint residence with V-P-; that V-P- subjected him to battery or extreme cruelty; or that he
married V-P- in good faith. Beyond the decision of the director, the AAO finds further that section
204(g) of the Act further bars approval of this petition. For all of these reasons, the AAO will not
disturb the director’s denial of the petition.

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. § 557(b) (“On
appeal from or review of the initial decision, the agency has all the powers which it would have in
making the initial decision except as it may limit the issues on notice or by rule.”). See also, Janka v.
U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO’s de novo authority has
been long recognized by the federal courts. See e.g., Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir.
1989).

The petition will be denied and the appeal dismissed for the above stated reasons, with each
considered as an independent and alternative basis for the decision. In visa petition proceedings, the
burden of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291
of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed.



