U.S. Department of Homeland Security

U. S. Citizenship and Immigration Services

Office of Administrative Appeals MS 2090
identifying data deleted to Washington, DC 20529-2090

raoyens olsarly umwerranted U.S. Citizenship

e S srsonal privac \ and Immigration

invasion of Pvuonaﬁ} C COPY , g
BLIC C Services

B

SEP 1 52009

Office: VERMONT SERVICE CENTER Date:

EAC 05 139 52556

PETITION: Petition for Immigrant Abused Spouse Pursuant to Section 204(a)(1)(A)(iii) of the
Immigration and Nationality Act, 8 U.S.C. § 1154(a)(1)(A)(iii)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or you have additional information that you wish to have
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. § 103.5 for the
specific requirements. All motions must be submitted to the office that originally decided your case by filing a
Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 days of the
decision that the motion seeks to reconsider, as required by 8 C.F.R. 103.5(a)(1)(i).

e

F. Grissom
Acting Chief, Administrative Appeals Office

www.uscis.gov



age

DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. On
appeal, the Administrative Appeals Office (AAO) affirmed the decision of the director to deny the
petition. The matter is now before the AAO on a motion to reopen and reconsider. The motion will be
granted. The previous AAO decision, dated February 9, 2009, will be affirmed. The petition will be
denied.

The petitioner seeks immigrant classification under section 204(a)(1)(A)(iii) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1154(a)(1)(A)(ii1), as an alien battered or subjected to extreme
cruelty by a United States citizen.

The director denied the petition because the petitioner did not establish that she had entered into a
legally binding marriage with a U.S. citizen and that she married her husband in good faith. On appeal,
the AAO determined that the petitioner believed she had entered into a marriage and thus the director’s
requirement that she provide original certificates of marriage and annulment was unnecessary. The
AAOQ, however, agreed with the director’s determination that the evidence of record was insufficient to
establish that the petitioner entered into the marriage in good faith.

On motion, counsel submits a brief, additional evidence and copies of documents previously submitted.

Section 204(a)(1)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien’s spouse. In
addition, the alien must show that he or she is eligible to be classified as an immediate relative under
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral
character. Section 204(a)(1)(A)(iii)(Il) of the Act, 8 U.S.C. § 1154@)(1)(A)(1ii)II).

An alien may still self-petition under this provision of the Act if the alien demonstrates that he or she
“believed that he or she had married a citizen of the United States and with whom a marriage ceremony
was actually performed and who otherwise meets any applicable requirements under this Act to
establish the existence of and bona fides of a marriage, but whose marriage is not legitimate solely
because of the bigamy of such citizen of the United States.” Section 204(a)(1)(A)(iii)(I)(aa)(BB) of
the Act, 8 U.S.C. § 1154(a)(1)(A)(ii)(IT)(aa)(BB).

An alien who has divorced a United States citizen may still self-petition under this provision of the Act
if the alien demonstrates “a connection between the legal termination of the marriage within the past 2
years and battering or extreme cruelty by the United States citizen spouse.”  Section
204(a)(1)(A)(ii1)(ID)(aa)(CC)(cce) of the Act, 8 U.S.C. § 1154(a)(1)(A)(iii)(II)(aa)(CC)(ccc).

Section 204(a)(1)(J) of the Act, 8 U.S.C. § 1154(a)(1)(J) states, in pertinent part:

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in making
determinations under subparagraphs (C) and (D), the [Secretary of Homeland Security] shall
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consider any credible evidence relevant to the petition. The determination of what evidence is
credible and the weight to be given that evidence shall be within the sole discretion of the
[Secretary of Homeland Security].

The eligibility requirements are further explicated in the regulation at 8 C.F.R. § 204.2(c)(1), which
states, in pertinent part:

(ix) Good faith marriage. A spousal self-petition cannot be approved if the self-petitioner
entered into the marriage to the abuser for the primary purpose of circumventing the
immigration laws. A self-petition will not be denied, however, solely because the spouses are
not living together and the marriage is no longer viable.

The evidentiary guidelines for a self-petition filed under section 204(a)(1)(A)(iii) of the Act are further
explicated in the regulation at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part:

Evidence for a spousal self-petition —

(1) General. Self-petitioners are encouraged to submit primary evidence whenever
possible. The Service will consider, however, any credible evidence relevant to the
petition. The determination of what evidence is credible and the weight to be given that
evidence shall be within the sole discretion of the Service.

* % %

(vil) Good faith marriage. Evidence of good faith at the time of marriage may include,
but is not limited to, proof that one spouse has been listed as the other's spouse on
insurance policies, property leases, income tax forms, or bank accounts; and testimony or
other evidence regarding courtship, wedding ceremony, shared residence and experiences.
Other types of readily available evidence might include the birth certificates of children
born to the abuser and the spouse; police, medical, or court documents providing
information about the relationship; and affidavits of persons with personal knowledge of
the relationship. All credible relevant evidence will be considered.

As the facts and procedural history have been adequately documented in the previous decision of the
AAOQ, dated February 9, 2009, we will repeat only certain facts as necessary here. In this case, the
petitioner is a native and citizen of China who was admitted into the United States on February 16,
2003 as a K-1 fiancée of P-C-', a U.S. citizen. The director initially denied the petition on December
12, 2006, finding that the petitioner failed to establish that she had entered into a legally binding
marriage with a U.S. citizen and that she had married her husband in good faith. In our February 9,
2009 decision on appeal, we determined that the petitioner’s marriage to P-C- was valid and thus the
director’s requirement that the petitioner provide original certificates of marriage and annulment was
unnecessary. We also concurred with the director’s determination that the petitioner had failed to
establish that she married her husband in good faith.

! Name withheld to protect individual’s identity.
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A motion to reopen must state the new facts to be proved in the reopened proceeding and be
supported by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion to
reconsider must: (1) state the reasons for reconsideration and be supported by any pertinent
precedent decisions to establish that the decision was based on an incorrect application of law or
U.S. Citizenship and Immigration Services (USCIS) policy; and (2) establish that the decision was
incorrect based on the evidence of record at the time of the initial decision. 8 C.F.R. § 103.5(a)(3).

At the outset, it must be clarified that the validity of the petitioner’s marriage to P-C- is not
established simply because the petitioner believed the marriage was valid, because section
204(a)(1)(A)(iii)(Il)(aa)(BB) of the Act states that the petitioner’s belief alone is insufficient. Pursuant
to section 204(a)(1)(A)(ii1)(I)(aa)(BB) of the Act, a marriage under this section must be invalid solely
because of the abuser’s bigamy. In this matter, there was no bigamy. The validity of the petitioner’s
marriage to P-C- is established solely because the petitioner’s U.S. divorce judgment recognized the
validity of her Mexican marriage.

On motion, counsel states that, as the director failed to properly analyze the issue of good faith
marriage, the petitioner’s former counsel therefore was prevented from addressing or resolving any
specific alleged deficiencies on appeal. Counsel provides a history of the petitioner’s relationship
with P-C-, and states that the petitioner “contends that she entered into the marriage with [P-C-] for
the purpose of establishing a life together, and not to circumvent the immigration laws.” Counsel
states that the AAO disregarded probative evidence, made incorrect findings, and focused instead on
“alleged ‘inconsistencies’ and relied on “[the petitioner’s] alleged failure to address ‘her attempt to
enter into the United States in March 2002 and to credibly explain the circumstances of this attempt
when a Form [-129 had been filed on her behalf in August 2001.”” Counsel states that the petitioner
“contends that her appearance for an interview regarding her K-1 visa and the approval of her K-1
visa petition, at least constitutes probative evidence of both her and [P-C-’s] intention to enter a
marriage.” Counsel states that the petitioner was a successful business woman in China and had
been issued multiple visas to enter the United States for business and could have remained in the
United States “if her ‘primary purpose’ was to circumvent the immigration laws.” Upon review of
the evidence, we affirm our prior determination that the petitioner did not establish the requisite
good-faith marriage.

The AAO acknowledges counsel’s statement on motion that the petitioner “contends that her
appearance for an interview regarding her K-1 visa and the approval of her K-1 visa petition, at least
constitutes probative evidence of both her and [P-C-’s] intention to enter into a marriage.” It is noted
here that section 214(d) of the Act states that USCIS shall approve the Form [-129F, Petition for Alien
Fiancé(e), when a petitioner submits evidence to establish that he/she and the beneficiary have met
within the two-year period preceding the filing of the Form I-129F, have a bonafide intention to marry
and are legally able and willing to marry within 90 days of the beneficiary’s arrival in the United States.
While section 214(d) of the Act stipulates that the petitioner, in this case, P-C-, must establish that he
or she and the beneficiary have a bonafide intention to marry, this language is not synonymous with a
requirement that a self-petitioner establish his or her own good-faith entry into the marriage, as required
by section 204(a)(1)(A)(i1)(I)(aa) of the Act.
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In her March 10, 2009 declaration submitted on motion, the petitioner states that she had a successful
personal life and business career in China that entailed business trips to the United States, and thus
she did not marry P-C- to obtain a “green card.” The petitioner describes her various occupations as
follows: bookkeeper; assistant of a labor union; manager of Dalian Seafood Company; manager of
Dalian Chemical Company, HR Department; and a distributor for Shanghai East Beauty Cosmetics,
Inc. The petitioner also states that in 1996, she traveled to Hawaii on business to attend the Japan
Life International Conference and was awarded various tours “for top ten wholesale distributor
through my company The petitioner describes her first meeting with P-C- in May
2001, while he was on a business trip in China, and states that P-C- visited her company, Dalian Jian
Da, Inc., met her business partners, and was thankful that she introduced him to her associates. The
petitioner states that P-C- filed a fiancée petition on her behalf in August 2001.

The AAO acknowledges the claims on motion from counsel and the petitioner that the petitioner was a
successful business woman in China and thus would not have needed to marry [P-C-] to obtain her U.S.
permanent residence or to advance her career. The evidence of record, however, contains inconsistent
and conflicting information regarding the petitioner’s employment history. On the Form G-325A,
Biographic Information, which the petitioner submitted in conjunction with the December 2, 2003
filing of the Form 1-485, Application to Register Permanent Resident or Adjust Status, the petitioner
indicated that she was the owner of the Dalian Jianda Biological Technology Co. from February 1998
to February 2003, and the president of the same company from February 1998 until she signed the form
on September 10, 2003. On the petitioner’s signed Form G-325A, Biographic Information, which was
submitted in conjunction with the Form I-129F, Petition for Alien Fiancé(e), filed on August 13, 2001,
the petitioner indicated that she was the president of Dalian Da Biological Tech, Inc., from April 1992
to the present. It is noted that the company names and employment start dates are inconsistent on the
two G-325A forms. The record also contains a March 10, 2009 letter from
Sales Manager at West Point Veneer, L.L.C., who states, in part, that while he was working at
Genwove U.S., Ltd., located at 100 Plyler Rd., Indian Trail, North Carolina, he invited the petitioner,
who was the president of Dalian Jian Da, Inc., to visit Genwove U.S., Ltd.’s production facilities to
provide advice on the possibilities of setting up a manufacturing facility in Dalian, China. Mr.
I statcs that while they “benefited tremendously from [the petitioner’s] experience” and met with
the petitioner on various other occasions in China, they decided not to invest in China. Mr.
B :!so states that Genwove U.S., Ltd. “seized operations last year.”> The AAO acknowledges
I s regarding the petitioner’s alleged business trip to Genwove U.S., Ltd. Mr.
_, however, does not specify the nature of his job position while working at Genwove,
U.S., Ltd. Nor does the record contain any evidence that _ was an official or
authorized representative of Genwove U.S., Ltd. As the letter is not written by an official or authorized
representative of Genwove U.S., Ltd., it is of little probative value.

The record also contains a Department of State Optional Form 156, Nonimmigrant Visa Application,

2 A search of business corporation information at the North Carolina Department of the Secretary of
State’s website at http://www.secretary.state.nc.us/corporations/ finds that Genwove U.S. Ltd. was
formed in 1973 and its status is “Current-Active.”
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signed by the petitioner on January 14, 2002, on which the petitioner wrote “None” for No. 10:
“Name and Street Address of Present Employer or School,” and wrote “Self-Employed” for No. 19:
“Present Occupation.” Also on the Supplemental Form GNI-2, signed by the petitioner on
November 12, 2002 before the U.S. Consul in Guangzhou, China, the petitioner wrote “Self” for No.
6: “Occupation.”

On motion, counsel also states that the AAO incorrectly dismissed the June 8, 2006 letter of -
I 2s the petitioner’s declaration is not inconsistent with |l letter. Counsel explains
that the petitioner did not state that P-C- “never” let her attend English classes, but stated rather in her
“initial declaration, dated August 6, 2004,” that she “had to battle” with him regarding her enrollment
in English classes. It is noted that the record as it is presently constituted does not contain a declaration
from the petitioner dated August 6, 2004, and counsel does not include a copy of such document in his
supporting documentation. Rather, the record contains four personal statements from the petitioner,
dated: March 30, 2005; June 30, 2006; November 10, 2006; and March 10, 2009 (the latter submitted
on motion). It is also noted that in the petitioner’s March 30, 2005 declaration, the petitioner states on
Page 6, No. 26, as follows:

“T also fought with [P-C-] about my desire to better learn English. While I could speak some
English, I knew had [sic] to get better if [ wanted to communicate more effectively with other
people and find work. [P-C-] was not supportive of this. He would not let me take English as a
Second Language (ESL) classes — which were free — at the local college.”

In view of the foregoing, the AAO in its February 9, 2009 decision properly determined that the
petitioner’s March 30, 2005 statement regarding P-C-’s not allowing her to take ESL classes conflicts
with [ lctter, in which he states that he and wife met the petitioner in an ESL class in June
2003. Moreover, the AAO properly concluded that the letter from _ does not establish that
the petitioner intended to create a life together with P-C-. On motion, counsel submits a declaration
dated March 3, 2009, from [ s wife. and a letter dated March 9, 2009 from
an associate professor at Pasadena City College, , who both state that the petitioner
attended classes to learn English. While these documents indicate that the petitioner studied English,
they do not provide any indication of the petitioner’s intentions in entering the marriage.

letter predominately discusses P-C-’s abuse and does not address, in any probative detail, the
petitioner’s feelings or behavior towards P-C-, apart from her reactions to his abuse.

On motion, counsel also states that, regarding the petitioner’s “attempted entry” into the United States
in March 2002, the U.S. Embassy at Guangzhou, China annotated the petitioner’s K-1 visa as follows:
“FRAUD UNIT DETERMINES INSUFFICIENT EVIDENCE OF FRAUD DURING PREVIOUS
03/2002 TRAVEL: PETR: [P-C-].” The facts regarding the petitioner’s attempted entry into the United
States on March 5, 2002 have been adequately documented in the previous decision of the AAO, dated
February 9, 2009. The petitioner’s description of the incident in her March 10, 2009 declaration
submitted on motion conflicts with the report from the immigration officer, who describes the
petitioner as misstating the purpose of her visit as “coming to visit a U.S. company to sell saunas,” as
the inspecting officer found evidence in the petitioner’s luggage indicating that she was coming to visit
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her fiancé. The petitioner was ultimately found inadmissible as an intending immigrant and withdrew
her application to enter the United States. On motion, counsel inexplicably claims that the petitioner’s
“attempted entry” into the United States in March of 2002 “supports her claim that she entered the
marriage in good faith, since she was coming to the [United States], albeit with an inappropriate visa, to
visit [P-C-].”  While the “fraud unit” determined that there was “insufficient evidence of fraud” in the
petitioner’s March 5, 2002 attempted entry into the United States, such a finding does not provide any
indication of the petitioner’s intentions in entering the marriage.

In addition to the foregoing, the record also contains photographs of the petitioner and P-C-. While the
photographs confirm that the petitioner and P-C- were pictured together, these documents alone do not
establish the petitioner’s good-faith entry into the marriage. In sum, the relevant evidence fails to
demonstrate that the petitioner entered into marriage with her husband in good faith, as required by
section 204(a)(1)(A)(ii1)(I)(aa) of the Act.

Upon review of the record in its entirety, the record does not indicate that the petitioner married her
husband in good faith. She is consequently ineligible for immigrant classification pursuant to section
204(a)(1)(A)(1i1) of the Act and his petition must be denied.

As always, the burden of proof in visa petition proceedings remains entirely with the petitioner.
Section 291 of the Act, 8 U.S.C. § 1361.

ORDER: The previous decision of the AAO, dated February 9, 2009, will be affirmed. The
petition is denied.



