U.S. Department of Homeland Security

0. to U.S. Citizenship and Immigration Services
identlfylng data deleted Administrative Appeals Office, MS 2090
prevent clearly unwarranted Washington, DC 20529-2090

invasion of personal privacy U.S. Citizenship

and Immigration
Services

PUBLIC COPY

By

Office: VERMONT SERVICE CENTER pate: APR 27 2010

EAC 08 135 50967

PETITION: Petition for Immigrant Battered Spouse Pursuant to Section 204(a)(1)(A)(iii) of the
Immigration and Nationality Act, 8 U.S.C. § 1154(a)(1)(A)(iii)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or you have additional information that you wish to have
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. § 103.5 for
the specific requirements. All motions must be submitted to the office that originally decided your case by
filing a Form 1-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30
days of the decision that the motion seeks to reconsider, as required by 8 C.F.R. 103.5(a)(1)(i).

Chief, Administrative Appeals Office

WwWw.uscis.gov



Page 2

DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner seeks immigrant classification under section 204(a)(1)(A)(iii) of the Act, 8 U.S.C.
§ 1154(a)(1)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States citizen.

The director denied the petition on September 29, 2009, determining that the petitioner had not
established that he had been battered or subjected to extreme cruelty by his spouse.

On appeal, counsel submits additional affidavits and other documentation.

Section 204(a)(1)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien’s spouse. In
addition, the alien must show that he or she is eligible to be classified as an immediate relative under
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral
character. Section 204(a)(1)(A)(iii)(II) of the Act, 8 U.S.C. § 1154(a)(1)(A)(iii )}(II).

Section 204(a)(1)(J) of the Act states, in pertinent part:

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland
Security] shall consider any credible evidence relevant to the petition. The
determination of what evidence is credible and the weight to be given that evidence
shall be within the sole discretion of the [Secretary of Homeland Security].

The eligibility requirements are further explained in the regulation at 8 C.F.R. § 204.2(c)(1), which
states, in pertinent part:

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase “was
battered by or was the subject of extreme cruelty” includes, but is not limited to, being
the victim of any act or threatened act of violence, including any forceful detention,
which results or threatens to result in physical or mental injury. Psychological or
sexual abuse or exploitation, including rape, molestation, incest (if the victim is a
minor), or forced prostitution shall be considered acts of violence. Other abusive
actions may also be acts of violence under certain circumstances, including acts that,
in and of themselves, may not initially appear violent but that are a part of an overall
pattern of violence. The qualifying abuse must have been committed by the citizen
... spouse, must have been perpetrated against the self-petitioner . . . and must have
taken place during the self-petitioner’s marriage to the abuser.
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The evidentiary guidelines for a self-petition under section 204(a)(1)(A)(iii) of the Act are further
explained in the regulation at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part:

Evidence for a spousal self-petition —

(i) General. Self-petitioners are encouraged to submit primary evidence whenever
possible. The Service will consider, however, any credible evidence relevant to the
petition. The determination of what evidence is credible and the weight to be given
that evidence shall be within the sole discretion of the Service.

* * *

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and
affidavits from police, judges and other court officials, medical personnel, school
officials, clergy, social workers, and other social service agency personnel. Persons
who have obtained an order of protection against the abuser or have taken other legal
steps to end the abuse are strongly encouraged to submit copies of the relating legal
documents. Evidence that the abuse victim sought safe-haven in a battered women’s
shelter or similar refuge may be relevant, as may a combination of documents such as
a photograph of the visibly injured self-petitioner supported by affidavits. Other
forms of credible relevant evidence will also be considered. Documentary proof of
non-qualifying abuses may only be used to establish a pattern of abuse and violence
and to support a claim that qualifying abuse also occurred.

The record in this matter provides the following pertinent facts and procedural history. The petitioner
is a native and citizen of the Dominican Republic who entered the United States in March 2007 as a
nonimmigrant visitor (B-2). On May 18, 2007, the petitioner married G-R-', a naturalized U.S. citizen,
in New York. G-R- filed a Form I-130, Petition for Alien Relative, on behalf of the petitioner on July
3, 2007 that was withdrawn December 6, 2007. The petitioner filed the instant Form I-360 on April 3,
2008.

Battery or Extreme Cruelty

The record contains the following initial evidence relevant to the petitioner’s claim that his spouse
subjected him to battery or extreme cruelty during their marriage:

* An evaluation dated April 2, 2008 prepared by _

= The petitioner’s personal statement dated May 8, 2008;
= An affidavit dated April 2, 2008 signed by and
» An affidavit dated April 2, 2008 signed by

In the petitioner’s May 8, 2008 statement, the petitioner indicated that he was saving money to build a

! Name withheld to protect individual’s identity.
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house in the Dominican Republic for his children and his spouse suggested that he sell the house and/or
land and buy her an apartment in New York City. The petitioner stated that since his refusal to do as
his spouse suggested, everything changed. The petitioner noted that his spouse started “saying stuff”
about him such as she had married the wrong man, he was not good enough, and he did not have the
money that she thought he had. The petitioner indicated that his spouse sent a letter to United States
Citizenship and Immigration Services (USCIS) abandoning his immigration case and told him that she
wanted him deported so she would not see him again. The petitioner also recalled that his spouse
locked him out of their room many times and he had to spend the night on the sofa. The petitioner
noted further that after attending their immigration interview in November 2007, which he indicates
they did not pass, the couple was told that they could return for another interview; however, his spouse
asked for money to attend the second interview, which he refused to give her. The petitioner indicated
further that after the interview she told him he had to leave the house and he went to live with relatives
in Pennsylvania but that even after he left, she continued to call and harass him and telling him she
would not rest until she saw him in the Dominican Republic.

In the April 2, 2008 evaluation prepared by_noted that the petitioner’s spouse

had been a loving wife until she attended a Santeria session (which stated was part of the
petitioner’s spouse’s religious beliefs) where she was told to leave her husband. |l found that
the petitioner had adjustment disorder with mixed anxiety and depressed mood and post traumatic
stress disorder, secondary to the abused spouse syndrome. h recommended that the
petitioner continue to receive psychological help to monitor his well being and should be assisted in the
immigration process to become a part of the community.

In the affidavit of_ the affiant stated that he knew the petitioner and his wife, acted as
odfather at their wedding, and knew that the marriage was bona fide. In the affidavit of |l
h the affiant declared that he knew the couple had a good relationship until the date of the
immigration interview and at that point the petitioner’s spouse told him to pick up his clothes and leave
because she did not want to be with him anymore and that if he did not leave she would call the police.

In response to the director’s request for further evidence (RFE) the petitioner provided a second
personal statement. The petitioner stated that after the interview with immigration in November 2007,
his spouse asked him to leave the house and her and to forget about the immigration case because she
was going to abandon the case. The petitioner noted that his spouse had requested that he sell his land
in the Dominican Republic in order to buy an apartment in New York City and he had refused. The
petitioner in this iteration of his statement indicated that her request occurred prior to the marriage. The
petitioner speculates that his spouse felt upset about this. He noted that “this” has been a hard
experience due to the abuse of his spouse.

In a second report prepared by _ noted the dates of evaluation as October

2008, December 2008, February 2009, and May 2009. He based his evaluation on the petitioner’s
report: that his wife had turned into a different person after a discussion about his savings and his
children; that his wife forced him out of the bedroom, refused to cook for him, or to have sexual
refations; that she denigrated him in front of her children and forbade him to contact them or discuss
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their situation; that his wife took all of his salary and refused to give him money for his children; and
that his wife made him sleep on the sofa and told neighbors that she was going to destroy him if he did
not give her his last penny. _reported that results from tests administered to the petitioner
suggested a depressive state, that the petitioner felt abandoned, neglected and powerless in his wife’s
presence, and that he was struggling to overcome the trauma of mental and psychological abuse in his
home.

The record in response to the director’s RFE also included additional affidavits. In a June 17, 2009
affidavit signed by || i} the affiant stated that she knew that one day after the immigration
appointment the petitioner’s spouse behaved abusively toward the petitioner and threw him out of the
house they were sharing and did not accept any telephone calls from him. In a June 20, 2009 affidavit
signed by_ the affiant stated that he had been with the couple on different occasions and
noticed that the petitioner was subjected to verbal and emotional abuse by his spouse. In a June 18,
2009 affidavit signed by — the affiant provided the same statement as initially submitted
and dated April 1, 2008. In a June 24, 2009 affidavit signed by |} the affiant provided the
same statement as initially submitted and dated April 2, 2008.

Upon review of the record, including the evaluations provided by_ the director
determined that the evidence submitted was insufficient to establish that the petitioner had been
subjected to battery or extreme cruelty. In addition to noting several inconsistencies in the petitioner’s
statements, the director found that marital tensions and incompatibilities which may result in the
disintegration of a marriage do not by themselves constitute extreme cruelty. The director concluded
that the petitioner had not established that he had been subjected to battery and/or extreme cruelty by
his U.S. citizen spouse.

On appeal, counsel for the petitioner submits a third personal statement signed by the petitioner. In the
October 26, 2009 statement, the petitioner added that after his spouse threatened to the call the police if
he did not leave, he believed that his spouse was testing his patience and was trying to provoke him to
hit her. The petitioner also added that he did not file a police report because he did not have the
experience to deal with situations like this in the United States. In a third letter from ]
dated October 20, 2009,- repeated his initial statement that the petitioner’s spouse had been
a loving wife until she attended a Santeria session and was told she needed to leave the petitioner. -‘
_also repeated that the petitioner had sought psychotherapy to help him cope with emotional
stress secondary to his home and now his immigration situation. H diagnosed the petitioner
with adjustment disorder with mixed anxiety and depressed mood and post traumatic stress disorder all
secondary to the abused spouse syndrome. Counsel also submits additional affidavits on behalf of the
petitioner. In the October 28, 2009 affidavit of ||jjjjjjjilj the affiant adds that one day when he was
driving a school bus he saw the petitioner crying in the park and when he asked the petitioner what had
happened, the petitioner indicated that his wife had thrown him out of the house. In the October 23,
2009 affidavit of M, the affiant added that he had been informed of the different kinds of
abuse the petitioner had been subjected to and that the petitioner had stayed at his house and had been
given food because he had been expelled from his own home after heated conversations with his wife.
In the October 26, 2009 affidavit of _, he added that he observed that the petitioner was
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very depressed and had lost weight. The affidavit signed by- although dated October 26,
2009, is the same affidavit previously submitted.

Counsel asserts that the petitioner is a bona fide spouse who suffered extreme cruelty, verbal abuse,
social insulations and possessiveness by “her United States citizen spouse.”

Upon review of the totality of the record, the AAO affirms the director’s determination that the
petitioner did not establish the requisite battery or extreme cruelty. The petitioner has described the
general circumstances of marital discord between two individuals especially as the couple disagrees on
the use of earnings, savings, and investment. The petitioner has not provided a description of any
verbal or physical abuse but has provided general statements regarding his spouse’s behavior.
Although the petitioner’s spouse withdrew her Form I-130 petition on behalf of the petitioner, this
occurred after an immigration interview, which the petitioner indicated that they had failed. There is no
evidence to substantiate that the petitioner’s spouse’s actions were an attempt to control or isolate him,
rather than a realization on the part of the spouse that either the marriage was disintegrating or that the
bona fides of the marriage could not be established. The record does not establish that G-R- subjected
the petitioner to psychological, sexual abuse or exploitation, or that her actions were part of an overall
pattern of violence. The AAOQ finds that not all forms of marital discord rise to the level of battery or
extreme cruelty as set forth in the regulation. Again, as described, G-R-’s actions, while maybe unkind
and inconsiderate, do not rise to the level of the acts described in the regulation at 8 C.F.R. §
204.2(c)(1)(vi), which include forceful detention, psychological or sexual abuse or exploitation, rape,
molestation, incest, or forced prostitution. The claims made by the petitioner and the general
statements submitted on his behalf fail to establish that the petitioner was the victim of any act or
threatened act of physical violence or extreme cruelty, that G-R-’s non-physical behavior was
accompanied by any coercive actions or threats of harm, or that her actions were aimed at insuring
dominance or control over the petitioner. The record is simply insufficient in this regard.

The AAO has considered the statements submitted on the petitioner’s behalf and note that the affiants
do not describe in detail specific incidents of abuse that they witnessed. The affiants do not describe
how they knew of the petitioner’s circumstances and do not provide testimony describing in detail any
particular form of abuse. General statements that fail to provide a specific time frame and detailed
descriptions of the actual verbal or physical abuse that the affiants witnessed are not probative.

The AAOQO has also reviewed the three reports prepared by _‘ The AAO observes that
I -itributes the petitioner’s spouse’s behavior to her religious beliefs, a connection that the
petitioner fails to make in any of his three personal statements. ||| | | S JEEE general conclusion that
the petitioner presented with adjustment disorder with mixed anxiety and depressed mood and post
traumatic stress disorder all secondary to the abused spouse syndrome is insufficient to establish that
the petitioner suffered extreme cruelty perpetrated by the petitioner’s spouse. fails to
provide substantive, probative evidence of a direct causal link between specific incidents of abuse and
the petitioner’s emotional state. There is insufficient information in i report demonstrating
that the petitioner’s spouse’s behavior included actual threats, controlling actions, or other abusive
behavior that was part of a cycle of psychological or sexual violence.
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The AAO acknowledges that the petitioner’s brief marriage involved turmoil and emotional upset;
however, the petitioner’s testimony and the information submitted in support of his claims do not
demonstrate that his spouse’s behavior rose to the level of extreme cruelty, as that term is defined in
the regulation at 8 C.F.R. § 204.2(c)(1)(vi). The record includes only general information regarding
threats and no probative evidence that the applicant actually feared for his life or physical injury.
The record does not evidence that any threats resulted in the petitioner’s psychological trauma any
more than that of any broken marriage between two different individuals with different moral or
cultural standards. Accordingly, the petitioner has not established battery or extreme cruelty, as
required by section 204(a)(1)(A)(iii)(I)(bb) of the Act.

Good Faith Marriage

Beyond the decision of the director, the AAO does not find that the petitioner presented evidence that
he entered into the marriage in good faith. The AAO has reviewed the petitioner’s statements and the
affidavits submitted on his behalf, as well as the copies of a utility bill dated in November 2007 and a
utility bill dated in 2008 addressed to both parties, and a bank statement addressed to both the petitioner
and his spouse showing withdrawals in November 2007. The petitioner indicated that he had known
his spouse for many years while he lived in the Dominican Republic and when he came to the United
States, his spouse encouraged him to come and live in New York with her. The petitioner noted that
once he moved to New York from Connecticut where he had been staying since his March 2007 entry,
he and G-R- married on May 18, 2007. The petitioner does not detail the specific circumstances of his
interactions with G-R- prior to their marriage and he does not provide any evidence establishing that the
couple intended to spend a life together. He does not describe his courtship, marriage or any of his
shared experiences with G-R in probative detail. The utility bills while perhaps showing the petitioner
lived at the residence do not assist in demonstrating the petitioner’s intent upon entering the marriage.
Similarly, the bank statement is for the month the petitioner’s spouse allegedly threw him out of the
marital home and does not show the purposes of the withdrawals. The affidavits submitted on the
petitioner’s behalf are general and while the affiants indicate that the couple hugged and acted like a
couple who loved each other, this information does not demonstrate the petitioner’s good faith in
entering into the marriage. There is insufficient evidence in the record to demonstrate the petitioner’s
intent in entering into the marriage.

A finding of good faith involves an exploration of the dynamics of the relationship leading up to the
marriage, to determine if this was a marriage of two people intending to share a life together. For
immigration purposes, evidence of good faith should demonstrate the emotional ties, commingling of
resources, and shared financial responsibilities often associated with a bona fide marriage. In this
matter, the information submitted is simply insufficient in that regard. For this additional reason, the
petition may not be approved.

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. § 557(b) ("On
appeal from or review of the initial decision, the agency has all the powers which it would have in
making the initial decision except as it may limit the issues on notice or by rule."); see also Janka v.
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U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAQO’s de novo authority has
been long recognized by the federal courts. See, e.g., Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989).

The petition will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the benefit
sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden
has not been met. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



