U.S, Department of Homeland Security
U. S. Citizenship and Immigration Services
— Office of Administrative Appeals MS 2090
identifying data deleted to Washington, DC 20529-2090

prevent clearly unwarra_.nted U.S. Citizenship
invasion of personal privacy and Immigration
Services

PUBLIC COPY

ba

FILE:

- Office: VERMONT SERVICE CENTER Date: DEC 9 7 2010

IN RE: Petoner:

PETITION; Petition for Immigrant Battered Spouse Pursuant to Section 204(a)(1)(B(ii) of the
Immigration and Nationality Act, 8 U.S.C. § 1154(a)(1 }B)(11)

ON BEHALF QF PETITIONER:

INSTRUCTIONS:

Enclosed please find the decision of the Admimstrative Appeals Office in your case. All of the documents
related 10 this matter have been returned to the offlice that originally decided your case. Please be advised
that any further inquiry that you might have concerning your case must be made to that office.

Thank you,

hief, Administrative Appeals Office

WWW.USCIS.gov



Page 2

DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. The
matter is now before the Administralive Appeals Office (AAO) on appeal. The appeal will be
rejected as untimely filed.

In order to properly file an appeal, the regulation at 8 C.F.R. § 103.3(a)(2)(1) provides that the
affected party must file the complete appeal within 30 days of service of the unfavorable decision. If
the decision was mailed, the appeal must be filed within 33 days. See¢ 8 C.F.R. § 103.5a(b). In
accordance with 8 C.F.R. § 103.2(a}(7)(i), an application received in a U.S. Citizenship and
Immigration Services (USCIS) office shall be stamped to show the time and date of actual receipt, if
it is properly signed, executed, and accompanied by the correct fee. For calculating the date of filing,
the appeal shall be regarded as properly filed on the date that it is so stamped by the service center or

district office.

At the outset, it is noted that counsel submits insufficient evidence to support her assertion that the
late filing was due to the denial of the petitioner’s request for an extension of her parole. The record
indicates that the director issued the decision on May 25, 2010, and counsel signed the Form 1-290B
on June 17, 2010. The record contains a copy of an envelope addressed to the Vermont Service
Center from counsel, which was stamped “returned to sender” and returned to counsel for
insufficient postage. It is noted that the dates on the envelope have been redacted. Counsel
resubmitted the appeal on July 30, 2010, or 66 days after the decision was issued. Accordingly, the

appeal was untimely filed.

The regulation at 8 C.F.R. § 103.3(a)(2)(v)(B)(2) states that, if an untimely appeal meets the
requirements of a motion to reopen or a motion to reconsider, the appeal must be treated as a motion,
and a decision must be made on the merits of the case. An untimely-filed appeal must meet specific
requirements to be treated as a motion. The regulation at 8 C.F.R. § 103.5(a)(2) requires that a
motion to reopen state the new facts to be provided in the reopened proceeding, supported by
affidavits or other documentary evidence. Furthermore, 8 C.F.R. § 103.5(a)(3) requires that a motion
to reconsider must state the reasons for reconsideration and be supported by any pertinent precedent
decisions 1o establish that the decision was based on an incorrect application of law or USCIS policy.

Review of the appeal indicates that it does not meet the requirements of a motion. Counsel claims
that the petitioner failed to timely file her Form [-360 petition due to the inaction of the petitioner’s
former attorney. An appeal based upon a claim of ineffective assistance of counsel requires: (1) that
the claim be supported by an affidavit of the allegedly aggrieved respondent setting forth 1n detail the
agreement that was entered into with counsel with respect to the actions to be taken and what
representations counsel did or did not make to the respondent in this regard, (2) that counsel whose
integrity or competence is being impugned be informed of the allegations leveled against him or her
and be given an opportunity to respond, and (3) that the appeal or motion reflect whether a complaint
has been filed with appropriate disciplinary authorities with respect to any violation of counsel's
ethical or legal responsibilities, and if not, why not. Matter of Lozada, 19 I1&N Dec. 637 (BIA 1988),
aff'd, 857 F.2d 10 (1st Cir. 1988).
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The Ninth Circutt Court of Appeals, within whose jurisdiction this petition arose, has held that strict
adherence to Lozada 1s not required when the record clearly shows the ineffective assistance of counsel.
See Escobar-Grijalva v. IN.S., 206 F.3d 1331, 1335 (9" Cir. 2000). Neither counsel nor the petitioner
has presented any evidence to meet the requirements described in Lozada, and the record does not
clearly show the ineffective assistance of counsel. Current counsel’s claim that the petitioner’s May 25,
2007 signature on a Form 1-360 petttion is evidence that she was misled into believing that a petition
was filed on her behalf by her former counsel 1s insufficient. More importantly, even if the petitioner
could demonstrate the ineffective assistance of her former counsel, there 18 no provision that would
allow U.S. Citizenshtp and Imumigration Services to walve the two-year limitation of section
204(a)(1)(B)(u [} aa)(CC) of the Act.

As always, the burden of proof in visa petition proceedings remains entirely with the petitioner.
Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal 1s rejected as untimely filed.



