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DISCUSSION: The service center director denied the immigrant visa petition and the Administrative
Appeals Office (AAO) dismissed a subsequent appeal. After rejecting a subsequent motion to reopen
or reconsider as untimely filed, the AAO reopened the matter on Service motion, pursuant to
8 C.F.R. § 103.5(a)(5)(i1), for the purpose of entering a new decision. The previous decisions of the
director and the AAO will be affirmed.

The petitioner seeks immigrant classification under section 204(a)(1)(A)(iii) of the Act,
8 U.S.C. § 1154(a)(1)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States
citizen.

The director denied the petition on June 1, 2007 on the basis of his determination that the petitioner
had failed to establish that she has a qualifying relationship with a United States citizen or lawtul
permanent resident.

The petitioner field a timely appeal, which the AAO dismissed on February 10, 2009. In its decision,
the AAO concurred with the director’s June 1, 2007 denial. The petitioner filed a motion to reopen or
reconsider, which the AAO rejected on September 14, 2009 as untimely filed. On November 9, 2009,
the AAO reopened the matter on Service motion, pursuant to 8 C.F.R. § 103.5(a)(5)(ii), for the
purpose of entering a new decision, as the September 14, 2009 decision had been mailed to the
petitioner’s previous residence.

Upon review, the AAO finds that the petitioner’s submissions meet the requirements of neither a
motion to reopen, nor a motion to reconsider. In making that determination, the AAQO has reviewed
both the petitioner’s original submission on motion, which the AAQO initially rejected as untimely
filed, as well as her submission in response to the AAO’s notice that it was reopening the matter on
Service motion.

The regulation at 8 C.F.R. 103.5(a)(2) states, in pertinent part, the following:

A motion to reopen must state the new facts to be provided in the reopened proceeding
and be supported by affidavits or other documentary evidence.

Based upon the plain meaning of the word “new,” a new fact is found to be evidence that was not
available and could not have been discovered or presented in the previous proceeding.' Although the
petitioner submits additional statements, she does not explain why any of the facts contained in these
statements could not have been made in previous proceedings. The petitioner’s submission contains no
evidence that could be considered new under 8 C.F.R. 103.5(a)(2).

Motions for the reopening of immigration proceedings are disfavored for the same reasons as are
petitions for rehearing and motions for a new trial on the basis of newly discovered evidence. INS v.

' The word “new” is defined as “I. Having existed or been made for only a short time . . . 3. Just discovered,
found, or learned <new evidence> . . . " Webster’'s II New College Dictionary 736 (Houghton Mifflin
2001)(emphasis in original).
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Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party seeking to
reopen a proceeding bears a “heavy burden.” INS v. Abudu, 485 U.S. at 110. With these submissions,
the petitioner has not met that burden. Accordingly, they do not qualify as a motion to reopen.

Nor do the petitioner’s submissions qualify as a motion to reconsider. The regulation at
8 C.F.R. § 103.5(a)(2) states, in pertinent part the following:

A motion to reconsider must state the reasons for reconsideration and be supported by
any pertinent precedent decisions to establish that the decision was based on an
incorrect application of law or Service policy. A motion to reconsider a decision on
an application or petition must, when filed, also establish that the decision was
incorrect based on the evidence of record at the time of the initial decision.

The petitioner’s submissions do not qualify as a motion to reconsider. Again, in order for a
submission to qualify as a motion to reconsider, that submission must, at the time it is filed,
establish that the decision it seeks to have reconsidered was incorrect at the time it was issued.
8 C.F.R. § 103.5(a)(2). As noted previously, the petitioner has submitted additional statements on
motion. However, those statements do not address the basis of denial: that the petitioner has failed to
establish that she had a qualifying relationship with a United States citizen or lawful permanent
resident. The petitioner’s statements, therefore, do not establish that the AAO’s February 10, 2009
decision was based upon an incorrect application of law or policy. Nor do her statements establish
that the AAO’s decision was incorrect based upon the record before it at the time it issued its decision,
either. Accordingly, the petitioner’s submissions do not qualify as a motion to reconsider.

In accordance with this discussion, the AAO finds that the petitioner’s submissions satisfy the
requirement of neither a motion to reopen nor a motion to reconsider. The regulation at
8 C.F.R. § 103.5(a)(4) states that “[a] motion that does not meet applicable requirements shall be
dismissed.” Accordingly, the petitioner’s submissions will be dismissed, the proceedings will not be
again reopened or reconsidered, and the decisions of the director and the AAO will not be disturbed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. 1361. The petitioner has not sustained that burden.

ORDER: The motion is dismissed. The previous decisions of the director and the AAO are
affirmed.



