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DISCUSSION: The Director, Vermont Service Center, dented the immigrant visa petition. The
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner seeks immigrant classification under section 204(a)(1)(A)(iii) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1154(a)(1)(A)(iii), as an alien battered or subjected to extreme
cruelty by a United States citizen.

The director denied the petition because the record failed to establish that the petitioner had a qualifying
relationship with her former husband within two years of filing this petition, as required by statute, that
she resided with her husband, that her husband subjected her to battery or extreme cruelty during their
marriage, that she is a person of good moral character, and that she married her husband in good faith.

The petitioner submitted a timely appeal.

Section 204(a)(1)(A)(iii) of the Act provides that an alien who 1is the spouse of a United States citizen
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien’s spouse. In
addition, the alien must show that he or she is eligible to be classified as an immediate relative under
section 201(b)(2)(A)i) of the Act, resided with the abusive spouse, and is a person of good moral
character. Section 204(a)(1)(A)(iii)(II) of the Act, 8 U.S.C. § 1154(a)(1 X A)(iii)(II}.

An alien who has divorced a United States citizen may still self-petition under this provision of the Act
if the alien demonstrates “a connection between the legal termination of the marriage within the past 2

years and battering or extreme cruelty by the United States citizen spouse.”  Section
204(a)(1)(A)(iiD(I)(aa)(CC)(cce) of the Act, 8 U.S.C. § 1154(a)(1}A)(iii)(IT)aa)(CC){ccc).

Section 204(a)(1)}(J) of the Act further states, in pertinent part:

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in making
determinations under subparagraphs (C) and (D), the [Secretary of Homeland Security] shall
consider any credible evidence relevant to the petition. The determination of what evidence is
credible and the weight to be given that evidence shall be within the sole discretion of the
[Secretary of Homeland Security].

The petitioner in this case is a native of Somalia and a national of the Netherlands who entered the
United States on September 20}, 2003, on a_nonimmigrant visa waiver. On August 16, 2004, the
petitioncr married B—K—l, a U.S. citizen, in - On September 23, 2004, B-K- filed a Form I-
130, Petition for Alien Relative, on the petitioner’s behalf, and the petitioner concurrently filed a
Form 1-485, Application to Register Permanent Resident or Adjust Status. On September 21, 2005,
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B-K- withdrew the 1-130 petition. On October 14, 2005, the 1-485 application was denied based on
the withdrawal of the I-130 petition. On June 9, 2005, the petitioner filed a second 1-485 application
under the Diversity Visa program. On October 14, 2005, the 1-485 application was denied based on
untimely filing of evidence. On November 16, 2005, the petitioner, through former counsel, filed an
appeal of the denial of the petitioner’s second 1-485 application. On January 6, 2006, the director
issued a Notice of Intent to Deny (NOID) the application. On February 22, 2007, the director denied
the 1-485 application because the petitioner failed to respond the NOID.

The petitioner filed this Form 1-360 on April 6, 2009. On December 15, 2009, the director issued a
Request for Evidence (RFE) of, inter alia, the requisite qualifying relationship, joint residence, good-
faith marriage, abuse, and good moral character. On March 9, 2010, the petitioner, through counsel,
responded with additional evidence, including a Decree of Divorce for the petitioner and B-K-, dated
April 17, 2006.> The director denied the petition on April 6, 2010, finding that the petitioner did not
establish that she had a qualifying retationship with her former husband due to the dissolution of
their marriage over two years before the petition was filed. The director also found that the
petitioner did not establish that she resided with her husband, that she was battered or subjected to
extreme cruelty by her husband, that she is a person of good moral character, and that she married her
husband in good faith. '

On appeal, the petitioner does not contest the fact that she was divorced from her citizen spouse for
more than two years at the time of filing, but states, in part, that she failed to meet this requirement due
to “ineffective assistance of counsel.” The petitioner states further that she has made phone contact
with the | IINEEEEEE 2nd is in the process of filing a complaint against counsel. As supporting
documentation, the petitioner submits a personal letter dated April 27, 2010, and a Legal Services
Contract signed by herself and counsel on December 9, 2006.

Any appeal or motion based upon a claim of ineffective assistance of counsel requires: (1) that the
claim be supported by an affidavit of the allegedly aggrieved respondent setting forth in detail the
agreement that was entered into with counsel with respect to the actions to be taken and what
representations counsel did or did not make to the respondent in this regard, (2) that counsel whose
integrity or competence is being impugned be informed of the allegations leveled against him and be
given an opportunity to respond, and (3) that the appeal or motion reflect whether a complaint has
been filed with appropriate disciplinary authorities with respect to any violation of counsel's ethical
or legal responsibilities, and if not, why not. Matter of Lozada, 19 1& N Dec. 637 (BLA 1988), affd,
857 F.2d 10 (1st Cir. 1988). Although the petitioner states that the delay in filing the petition was
counsel’s fault, she does not provide the documentary evidence listed above to satisfy the claim of
ineffective assistance of counsel. Accordingly, the petitioner’s assertions regarding counsel’s failure
to file the petition within two years of the petitioner’s divorce have no merit.

Even if the petitioner had met the Lozada requirements, the statutory language of the two-year, post-
divorce filing deadline is clear; it prescribes no exceptions to the filing period and U.S. Citizenship and
Immigration Services (USCIS) lacks the authority to waive the deadline as a matter of discretion. The
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statute explicitly states that to remain eligible for classification despite no longer being married to a
United States citizen, an alien must have been the bona fide spouse of a United States citizen “within
the past two years” and demonstrate a connection between the abuse and the legal termination of the
marriage. Section  204(a)}(1)(A)(ii))(IT)(aa)(CC)ccc) of  the  Act, 8  US.C.
§ 1154(a)(1)(A)(1ii)(IT)(aa)(CC)(cec).  As previously noted, the petitioner in this case was divorced
from her spouse for more than two years at the time of filing the petition. Accordingly, we concur with
the director’s determination that the petitioner did not establish a qualifying relationship with her
former husband.

It is also noted that the petitioner did not address the director’s additional findings that she did not
establish that she resided with her husband, that she was battered or subjected to extreme cruelty by her
husband, that she 1s a person of good moral character, and that she married her husband in good faith.
The petitioner therefore has not overcome these additional objections from the director. Accordingly,
the petitioner is consequently ineligible for immigrant classification pursuant to section
204(a)(1)(A)(iii) of the Act and her petition must be denied.

Beyond the director’s decision, the petitioner’s divorce also renders her ineligible for immigrant
classification under section 201(b)(2)(A)(i) based on a qualifying relationship with a citizen of the
United States, as required pursuant to section 204(a){1)(A)(iii)(I)(cc). For this additional reason, the
petition may not be approved.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely

with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.
Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.




