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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. The
matter is now before the Administrative Appeals Office (AAQ) on appeal. The appeal will be
dismissed.

The petitioner seeks classification as an immigrant pursuant to section 204(a)}(1)}B)(ii) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1154(a)(1)(B)(ii), as an alien battered or
subjected to extreme cruelty by her United States lawful permanent resident spouse.

The director denied the petition because the petitioner did not establish that she had the requisite
qualifying relationship as the spouse of a lawful permanent resident of the United States, and that she is
eligible for immigrant classification based upon that relationship.

On appeal, counsel submits a statement and a copy of a marriage license previously submitted.

Section 204(a)(1)(B)(ii) of the Act provides that an alien who is the spouse of a lawful permanent
resident of the United States may self-petition for immigrant classification if he or she demonstrates
that the marriage to the lawful permanent resident spouse was entered into in good faith and that during
the marriage, the alien or the alien’s child was battered or subjected to extreme cruelty perpetrated by
the alien’s spouse. [n addition, the alien must show that he or she is eligible to be classified as a spouse
of an alicn lawfully admitted for permanent residence under section 203(a)(2)(A) of the Act, resided
with the abusive spouse, and is a person of good moral character. Section 204(a)(1)}B)(1iXID) of the
Act, 8 U.S.C. § 1154(a)(1)(B)(EXID).

An alien may still self-petition under this provision of the Act if the alien demonstrates that he or she
“believed that he or she had married a lawful permanent resident of the United States and with whom a
marriage ceremony was actually performed and who otherwise meets any applicable requirements
under this Act to establish the existence of and bona fides of a marriage, but whose marriage is not
legitimate solely because of the bigamy of such citizen of the United States.”  Section
204(a)(1)(B)(ii)(11)(aa}(BB) of the Act, 8 U.S.C. § 1154(a)(1)(B)(ii)(I1)}{(aa)}(BB).

Section 204(a)(1)(J) of the Act further states, in pertinent part:

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in making
determinations under subparagraphs (C) and (D), the [Secretary of Homeland Security] shall
consider any credible evidence relevant to the petition. The determination of what evidence is
credible and the weight to be given that evidence shall be within the sole discretion of the
[Secretary of Homeland Security].

The eligibility requirements are further explicated in the regulation at 8 C.F.R. § 204.2(c)(1), which
states, in pertinent part:

Evidence for a spousal self-petition —
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(1) General. Self-petitioners are encouraged to submit primary ¢vidence whenever
possible. The Service will consider, however, any credible evidence relevant to the
petition. The determination of what evidence is credible and the weight to be given that
evidence shall be within the sole discretion of the Service.

The petitioner in this case is a native and citizen of the Philippines who last entered the United States as
a B-2 nonimmigrant on February 1, 2007. On July 18, 2008, the petitioner and [ -Q-', a lawful
permanent resident, were issued a License to Marry, in Fort Lauderdale, Florida.

The petitioner filed this Form I-360 on October 13, 2009. On February 1, 2010, the director 1ssued a
Notice of Intent to Deny (NOID) the petition for lack of, inter alia, the requisite qualifying
relationship and eligibility for immigrant classification based upon that relationship. On March 1,
2010, the petitioner, through counsel, timely responded with additional evidence. On April 7, 2010,
the director denied the petition for lack of, inter alia, the requisite qualifying relationship and
cligibility for immigrant classification based upon that relationship.

On appeal. counsel resubmits a copy of the petitioner’s marriage license from the State of Florida
showing that she and J-Q- were never legally married. Counsel asserts that the petitioner “believed that
she was legally married to her husband until she was informed in 2009 that the marriage certificate
issued was not recorded in the [S]tate of Florida.”

Qualifving Relationship and Eligibility for Immediate Relative Classification

[n her February 26, 2010 affidavit submitted in response to the director’s NOID, the petitioner states,
in part:

It was my belief that I was legally married to [J-Q-] due to the fact that we went together to
the marriage license bureau and signed the marriage license in front of the officials there. My
husband later told me that we were legally married . . .

The statements of counsel and the petitioner are noted. It must be clarified, however, that the
validity of the petitioner’s marriage to J-Q- cannot be established simply because the petitioner
believed the marriage was valid. Section 204(a)(1 Y B)(ii)(I)(aa)(BB) of the Act refers to a marriage
that is not legitimate because of the abuser’s bigamy, despite a petitioner’s belief that he or she had
entered into a valid marriage. The language at section 204(a)(1)(B)(ii)(I1)}(aa)(BB) of the Act requires
the performance of a marriage ceremony between the petitioner and the abuser. [In this matter, no
marriage ceremony was ever performed. Thus, the validity of the petitioner’s marriage to J-Q- has
not been established.

As previously noted, the petitioner in this case was never married to J-Q-. Accordingly, the petitioner
is unable to establish that she had a qualifying relationship as the spouse of a lawful permanent resident

' Name withheld to protect individual’s identity.
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of the United States and that she 1s eligible for classification based upon that relationship, as requircd
by section 204(a)(1)(B)(ii)(IT)(aa) and (cc) of the Act; 8 U.S.C. § 1154(a)(1)(B)(ii)(I[)(aa), (cc). Thus,
we concur with the director’s determination that the petitioner did not establish that she had the
requisite qualifying relationship as the spouse of a lawful permanent resident of the United States, and
that she is eligible for immigrant classification based upon that relationship. She is consequently
ineligible for immigrant classification pursuant to section 204(a)(1)(B)(ii) of the Act and her petition
must be denied.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely
with the petitioner. Section 291 of the Act, 8§ U.S.C. § 1361. Here, that burden has not been met.
Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



