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DISCUSSION: l'he service center director denied the immigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. l'he appeal will be sustained. 

The petitioner seeks immigrant classification under section 204(a)(l)(B)(ii) of the Act, 
8 U.S.C. 5 1154(a)(l)(B)(ii), as an alien battered or subjected to extreme cruelty by a lawful 
permanent resident of the llnited States. 

The director denied the petition on the basis of his determination that the petitioner had failed to 
establish that she is a person of good moral character and the petitioner, through counsel, filed a 
timely appeal. On appeal, counsel submits two memoranda of law and additional evidence. 

Section 204(a)(l)(B)(ii) of the Act provides that an alien who is the spouse of a lawful permanent 
resident of the United States may self-petition for immigrant classification if the alien demonstrates 
that he or she entered into the marriage with the permanent resident spouse in good faith and that 
during the marriage, the alien or a child of the alien was battered or subjected to extreme cruelty 
perpetrated by the alien3s spouse. In addition, the alien must show that he or she is eligible for 
classification under section 203(a)(2)(A) of the Act as the spouse of a lawful permanent resident, 
resided with the abusive spouse. and is a person of good moral character. Section 
204(a)(I)(B)(ii)(lI) of the Act, 8 U.S.C. $ 1154(a)(l)(B)(ii)(Il). 

Section 204(a)(l)(J) of the Act, 8 [J.S.C. $ 1154(a)(l)(J) states. in pertinent part, the following: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) or clause (ii) or 
(iii) of subparagraph (B) or in making determinations under subparagraphs (C) and (D), 
the [Secretary of Homeland Security] shall consider any credible evidence relevant to 
the petition. The determination of what evidence is credible and the weight to be given 
that evidence shall be within the sole discretion of the [Secretary of Homeland 
Security]. 

The eligibility requirements are explained further at 8 C.F.R. 5 204.2(~)(1), which states, in pertinent 
part, the following: 

(vii) Good moral character. A self-petitioner will be found to lack good moral 
character if he or she is a person described in section 101(f) of the Act. 
Extenuating circumstances may be taken into account if the person has not 
been convicted of an offense or offenses hut admits to the commission of an 
act or acts that could show a lack of good moral character under section 
101(t) of the Act. A person who was subjected to abuse in the form of forced 
prostitution or who can establish that he or she was forced to engage in other 
behavior that could render the person excludable under section 212(a) of the 
Act would not be precluded from being found to bc a person of good moral 
character. provided the person has not been convicted for the commission of 
the offense or offenses in a court of law. A self-petitioner will also be found 
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to lack good moral character, unless he or she establishes extenuating 
circumstances. if he or she willfully failed or refused to support dependents; 
or committed unlawfi~l acts that adversely reflect upon his or her moral 
character. or was convicted or imprisoned tbr such acts, although the acts do 
not require an automatic finding of lack of good moral character. A 
self-petitioner's claim of good moral character will be evaluated on a 
case-by-case basis. taking into account the pro\.isions of section 101(f) of the 
Act and the standards of the average citizen in the con~munity. If the results 
of record checks conducted prior to the issuance of an immigrant visa or 
approval of an application for adjustment of status disclose that the 
self-petitioner is no longer a person of good moral character or that he or she 
has not been a person of good moral character in the past. a pending 
self-petition will be denied or the approval of a self-petition will be revoked. 

The evidentiary standard and guidelines for a self-petition filed under section 204(a)(l)(B)(ii) of the 
Act are explained further at 8 C.F.R. $ 204.2(~)(2). which states. in pertinent part. the following: 

Evidencefor u spousal srlf;neti/ion 

(i) General. Self-petitioners are encouraged to submit primary evidence 
whenever possible. The Service will consider. however, any credible 
evidence relevant to the petition. The determination of uhat cvidence is 
credible and the weight to bc given that evidence shall he within the sole 
discretion of the Service. 

(v) Good moral churczcter. Primary evidence of the self-petitioner's good moral 
character is the self-petitioner's affidavit. The affidavit should be 
accompanied by a local police clearance or a state-issued criminal 
background check from each locality or state in the United States in which 
the self-petitioner has resided for six or more months during the 3-year period 
immediately preceding the filing of the sell-petition. Self-petitioners who 
lived outside the United States during this time should submit a police 
clearance. criminal background check, or similar report issued by the 
appropriate authority in each foreign country in which he or she rcsided for 
six or more months during the 3-year period immediately preceding the filing 
of the self-petition. If police clearances, criminal background checks, or 
similar reports are not available for some or all locations, the self-petitioner 
may include an explanation and submit other evidence with his or her 
affidavit. The Service will consider other credible cvidence o f  good moral 
character. such as affidavits from responsible persons who can 
knowledgeably attest to the sell-petitioner's good moral character. 
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The petitioner is a citizen of Costa Rica. She married E-C-,' a lawful permanent resident of the United 
States, on February 14. 2002. The petitioner submitted the instant k o ~ m  1-360 on December 9, 2008. 
The director issued a subsequent request for additional evidence (RFE) to which the petitioner, through 
counsel, submitted a timely response. Afier considering the evidence of' record, including counsel's 
response to the WE. the director denied the petition on August 3 1.2009. 

The sole issue before the AAO is whether the petitioner has established that she is a person of good 
moral character. The AAO conducts appellate review on a dc novo basis. See Soltune 11. DOJ, 381 
F.3d 143, 145 (3d Cir. 2004). Upon review of the entire record, the AAO finds that the petitioner has 
overcome the director's ground for denying this petition. 

As noted previously, the regulation at 8 C.F.R. 5 704.2(c)(l)(vii) states, in pertinent part, that "[a] 
self-petitioner will be found to lack good moral character if he or she is a person described in 
section 101(t) of the Act.'' Section 101(f) of the Act, 8 U.S.C. jj 1 lOl(f). states, in pertinent part, 
the following: 

(t) For the purposes of this Act -- 

No person shall be regarded as, or found to be. a person of good moral 
character who, during the period for which good moral character is required 
to be established, is, or was - 

(3) a member of one or more of the classes of persons, whether 
inadmissible or not, described in . . . subparagraphs (A) and (B) of 
section 21 2(a)(2). . . . 

(8) one who at any time has been convicted of an aggravated felony (as 
defined in subsection (a)(43). . . . 

The Fact that any person is not within any of the foregoing classes shall not 
preclude a finding that for other reasons such person is or was not of good 
moral character. . . . 

I Name withheld to protect individual's idcntity 
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The record shows that the petitioner was convicted of the ibllowing three offenses under the 
Virginia Code: 

1 Va. Code Ann. 5 18.2-456 - Contempt of Court I 

1 Greater than $200 1 - Misdemeanor Charge 

In his decision, the director found that the petitioner lacks the requisite good moral character for two 
reasons: (1) that the petitioner is an aggravated felon pursuant to section 101(a)(43)(G) of the Act, 
and (2) that the petitioner was convicted of a crime involving moral turpitude. The director found 
further that the petitioner had failed to establish both that her convictions were related to any battery or 
extreme cruelty perpetrated by E-C- and that, even if she had demonstrated s ~ ~ c h  a connection, she had 
not established that she warranted a favorable exercise of discretion to find her to be a person of good 
moral character despite her criminal convictions and resulting inadmissibility. 

The statute does not prescribe u time period during which good moral chaructc,r must he shown 

Section 204(a)(l)(B)(ii)(II)(bb) of the Act, 8 U.S.C.5 1154(a)(l)(B)(ii)(II)(bb). prescribes no 
specific period during which good moral character must be established. t h e  regulation at 
8 C.F.R. 5 204,2(c)(2)(v) states that primary evidence of a self'-petitioner's good moral character 
includes local police clearances or state-issued criminal background checks from each place where 
the self-petitioner has resided for six or more months during the three-year period immediately 
preceding the filing of the self-petition. IIowever. the regulation's designation of the three-year 
period preceding the filing of the petition does not limit the temporal scope of the inquiry into the 
petitioner's good moral character. U.S. Citizenship and Immigration Services (IJSCIS) may 
investigate the petitioner's character beyond the three-year period when tilere is reason to believe 
that the self-petitioner lacked good moral ckdracter during that time. See Prcainble to Interim 
Regulations, 61 Fed. Reg. 13061, 13066 (Mar. 26. 1996). Because the record in this case contains 
evidence of the petitioner's convictions stemming from three separate convictions, there was ample 
reason for the director to believe that the petitioner may lack the requisite good moral character. 

The petitioner ha.\ r?o/ been convicted of  an uggrai~uted felony 

As noted previously. section 101 (Q(8) of the Act states that no person shall be regarded as, or found to 
be, a person of good moral character if he or she has been convicted of an aggravated felony during the 
period for which good moral character is required to be established. In his August 31, 2009 
decision, the director found that the petitioner's 2005 conviction under 
section 18.2-1 8 1 of the Virginia Code for writing bad checks constitutes a conviction of a theft 
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offense aggravated fclony defined at section 101(a)(43)(G) of the Act as "a theft offense (including 
receipt of stolen property) or burglary offense for which the term of imprisonment is at least one year." 

The record indicates that the petitioner was convicted of writing several bad checks and was ordered 
to pay $1,897.88 in restitution to her fonner bank, and it was on that basis that the director 
determined the petitioner had been convicted of an aggravated felony. The petitioner was convicted 
under section 18.2-1 8 1 of the Virginia Code, which states, in pertinent part. the following: 

Issuing bad checks, etc., larceny 

Any person who, with intent to defraud, shall make or draw or utter or deliver any 
check, draft, or order for the payment of money, upon any bank, banking institution, 
trust company, or other depository, knowing, at the time of such making, drawing, 
uttering or delivering, that the maker or drawer has not sufficient funds in, or credit 
with, such bank, banking institution, trust company, or other depository, for the 
payment of such check. draft or order, although no express representation is made in 
reference thereto. shall be guilty of larceny: and. if this check, draft, or order has a 
represented value of $200 or more, such person shall be guilty of a Class 6 felony. In 
cases in which such value is less than $200, the person shall be guilt} of a Class 1 
misdemeanor. 

The word "credit" as used herein, shall be construed to mean any arrangement or 
understanding with the bank, trust company, or other depository Sor the payment of 
such check, draft or order. 

Any person making. drawing. uttering or delivering any such check, draft or order in 
payment as a present consideration for goods or senices for the purposes set out in 
this section shall be guilty as provided hercin. 

The issue before the AAO, therefore, is whether a conviction under Va. Code Ann. 5 18.2-181 
constitutes a theft offense under section 101(a)(43)(G) of the Act. Counscl contends on appeal that 
such is not the case, and cites two cases in support of his contention: (1) Matter o f  
Garcia-Madrugcr, 24 I & N Dec. 436 (BIA 2008); and (2) Solitnrrn v. Gonzales, 419 F.3d 276 
(4" Cir. 2005). 

The AAO agrees with counsel's analysis. The petitioner is not an aggravated felon under section 
101(a)(43)(G) of the Act. In Ciauciu-t4udrugu, the Board of Immigration Appeals (BIA) found that a 
welfare fraud offense did not fit within the definition of a '.thefl offense" as contemplated by section 
101(a)(43)(G) of the Act. Relying heavily on Solirnun," the BIA found that the alien's conviction for 
welfare fraud was contemplated not by the definition of a theft offense at section 101 (a)(43)(G) of the 

2 The AAO notes that the petitioner resides in the Com~nonwealth of Virginia, \\liich lie5 within the 
jurisdiction of the Fourth Circuit Court of Appeals, the court that decided Solinrun. 



EAC 09 094 50686 
Page 7 

Act, but rather by the definition of a crime involving fraud or deceit at section 101(a)(43)(M)(i) of the 
Act. The court in Solinzun stated the following: 

When a theft offense has occurred, property has been obtained from its owner 
"without consent": in a fraud scheme. the owner has voluntarily "surrendered" his 
property, because of an "intentional perversion of truth." or otherwise "act[ed] upon" 
a false representation to his injury. The key and controlling distinction between these 
two crimes is therefore the "consent" clement - theft occurs without consent. while 
fraud occurs with consent that has been unlawfully obtained. 

Solimun, 419 F.3d at 282. 

The BIA expressed its accord with this analysis in (;arciu-Madruga: 

We therefore find that we arc in substantial agreement with Solimun v. Gonzales, 
supra, that the offenses described in sections 101(a)(43)(G) and (M)(i) of the Act 
ordinarily involve distinct crimes. Whereas the taking of property ~vilhoul consent is 
required for a section 101 (a)(43)(G) "theft offense," a section 101 (a)(43)(M)(i) 
"offense that involves fraud or deceit" ordinarily involves the taking or acquisition of 
property with consent that has been fraudulently obtained [italics in original]. . . . 

The factual scenario in the instant casc is similar to the one in Gurcirr-Mt~dritgu. which involved 
welfare fraud. When the petitioner wrote the bad checks, she did not take cash from the bank without 
its consent. She had a checking account in good standing at the time she wrote the checks and 
therefore had thc consent of the hank to acccss thc cash. Iloweber, she obtained that consent 
fraudulently when she wrote the checks knowing there were insufficient funds in the account for their 
clearance. Accordingly, the petitioner is not an aggravated felon under >ection 101 (a)(43)(G) of the 
Act, and the AAO withdraws that portion of the director's decision. 

Nor is the petitioner an aggravated felon under the more relevant section 101(a)(43)(M)(i) of the 
Act, which defines the fraud-related aggravated felony as an offense that "involves fraud or deceit in 
which the loss to the victim or victims exceeds $10.000." The loss to the victim in the petitioner's 
case was well under $10,000. Accordingly, the petitioner is not an aggravated felon under either 
section 101(a)(43)((;) of the Act or section 101(a)(43)(M)(i) of the Act. As she has not been 
convicted of an aggravated felony, section 101(t)(8) of the Act does not preclude a finding of her 
good moral character and. as such. the AAO \vithdraws that portion of the director's decision 
finding otherwise. 

Section IOI(f)(3) of the Act precludes un airtomaticfinding of the petitioner5 xood nforal character 
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The AAO concurs with the director's determination that the petitioner's 2005 conviction for issuing 
bad checks constitutes a conviction of a crime involving moral turpitude pursuant to section 
212(a)(2)(A)(i)(l) ofthe Act, 8 U.S.C. $ 11 82(a)(2)(A)(i)(I). Beyond the decision of the director, an 
automatic finding of the petitioner's good moral character is further barred by section 212(a)(2)(B) 
of the Act, 8 [J.S.C. 6 1 I82(a)(2)(B). 

Section 101(f)(3) of the Act precludes an automatic finding of good moral character for aliens 
described as inadmissible at section 212(a)(2) of the Act for (1) conviction of a crime involving 
moral turpitude; and (2) conviction of two or more offenses for which the aggregate sentences to 
confinement were 5 years or more. Section 212(a)(2)(A)(i)(I) and (a)(2)(B) of the Act. 

The tern1 "crime involving moral turpitude" is not defined in the Act or the regulations, but has 
been part of the immigration laws of the United States since 1891. ./ordun v. De George, 341 U.S. 
223, 229 (1951) (noting that the term first appeared in the Act of March 3, 1891. 26 Stat. 1084). 
The BIA has explained that moral turpitude "refers generally to conduct which is inherently base, 
vile, or depraved. and contrary to the accepted rules of morality and the duties owed between 
persons or to society in general." hialter of'Frunklin, 20 I&N Dec 867,868 (BIA 1994), a f d ,  72 
F.3d 571 (81h Cir. 1995). The BIA has further held that "[tlhe test to determine if a crime involves 
moral turpitude is whether the act is accompanied by a vicious motive or a corrupt mind. An evil or 
malicious intent is said to be the essence of moral turpitude." Matter cfFlores: 17 I&N Dec. 225, 
227 (BIA 1980) (internal citations omitted). A crime involving moral turpitude must involve both 
reprehensible conduct and some degree of scienter, be it specific intent. deliberateness, willfulness 
or recklessness. Mtrtter ~f'~Yilva-Tre~,ino. 24 i&N Dec. 687, 689 n.1, 706 (A.G. 2008). 

When determining whether a crime involves moral turpitude, the statute under which the conviction 
occurred controls. See Gonzales v. Duenas-Alvarez, 549 U . S .  183, 186 (2007)(citing Taylor v. 
United Stcrtes. 495 U.S. 575, 599-600 (1990)); Matter of Louis.suint. 24 I&N Dec. 754, 757 
(BIA 2009); Matter of'Silva-Trevino. 24 I&N Dec. at 696. Offenses involving fraud fall squarely 
within the jurisprudential definition of crimes involving moral turpitude. As the Supreme Court 
stated in De George, 

Whatever else the phrase "crime involving moral turpitude" may mean in peripheral cases, 
the decided cases make it plain that crimes in which fraud was an ingredient have always 
been regarded as involving moral turpitude. . . . ?'he phrase "crime involving moral 
turpitude" has without exccption been construed to embrace fraudulent conduct. 

De George, 341 U.S. at 232. 

The BIA has addressed the issue of convictions for having written bad checks within the context of 
whether those crimes involved moral turpitude on at least tho separate occasions: (1) in Matter of 
Westman, 17 1 & N Dec. 50 (BIA 1979); and (2) Mutier of Baluo, 20 I & N Dec. 440 (BIA 1992). 
In Westman, the BIA found that grand larceny and attemptcd grand larceny by passing bad checks 
in violation of the Revised Code of Washington involved moral turpitude because the offenses 
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required the intent to deprive or defraud for conviction. I he BIA reached the same conclusion in 
Matter of Adclean, 12 I & N Dec. 551 (RIA 1967);' Mutter of  Khrrlik. 17 1 & N Dec. 518 (BIA 
1980): and Matier of 1,ognn. 17 I & N Dec. 367 (BIA 1980).' On the other hand. in Balao the BIA 
found that because the intent to defraud was not required in order to secure a conviction under title 
18, section 4105(a)(l) of the Pennsylvania Consolidated Statutes. a conviction under that section 
was not necessarily a crime involving moral turpitude, 

In this case, the offense of writing bad checks. as defined at section 18.2-1 81 of the Virginia Code 
requires thc intent to defraud. Accordingly, the petitioner's 2005 crime involved moral turpitude 
and prevents an automatic finding of her good moral character pursuant to section lOI(Q(3) of the 
Act. 

Beyond the decision of the director, an automatic finding of the petitioner's good moral character is 
further barred by section 212(a)(2)(B) of the Act. As conceded by counsel in his November 25, 
2008 memorandum. the aggregate sentences of confinement imposed by two of the petitioner's 
convictions was longer than five years." 

The petitioner is eligible,fbr an excepiion to the bar to a,finding ofher good morcil character 

Although section 10I(f)(3) of the Act prevents an automalic finding of the petitioner's good moral 
character due to her inadmissibility under section 212(a) of the Act, her grounds of inadmissibility 
are waivable. Sections 212(h)(l)(C), 212(h)(2) of the Act, 8 U.S.C. 5 s  I 182(h)(l)(C), 1182(h)(2), 
state that the inadmissibility bar may be waived if: 

(C) the alien is a VAWA self-petitioner; and 

(2) the [Secretary of Homeland Security]. in [her] discretion. and pursuant to 
such terms, conditions and procedures as he may by regulations prescribe, 
has consented to the alien's applying or reapplying for a visa, for admission 
to the United States, or adjustment of status. 

3 Matter o f  McLean involved issuing a check without sufficient funds in violation of section 476a of the 
Penal Code of California and issuing a sho~t check (insufficient funds) in violation of section 40-14-20 of the 
Colorado Revised Statutes. 
4 Matter oj'Khalik involved issuance of a check without sufficient funds in violation of section 750.13 1 of the 
Michigan Compiled Laws Annotated. 
5 Mutter of Loxun involved passing a worthless check in violation of section 67-720 ofthe Arkansas Statute. 
6 The petitioner received a sentence of five years. suspended, for violating Va. Code Ann. 5 18.2-181 
(issuing bad checks greater than $200). She received a sentence of tcn days. also suspe~~ded, for violating 
Va. Code Ann. 6 19.2-128 (failure lo appear on a misdemeanor charge). No sentence o f  confinement was 
imposed for her violation of Va. Code Ann. 5 18.2-456 (contempt of court). Ilndcr thc Act, a sentence 
includes any portion of the sentence that was suspended. Sectior~ 101(a)(48)(B) ot' the Act, 8 U.S.C. 
$ 1 10l(a)(48)(B). 
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Section 204(a)(l)(C) of the Act allows USCIS to find, as a matter of discretion, that a petitioner is a 
person of good moral character despite his or hcr inadmissibility if thc crime rendering her 
inadmissible under section 212(a) of the Act is waivable. and the crime was connected to the 
petitioner's having been battered or subjected to extreme cruelty. 

Having made the determination that the beneficiary's grounds of inadmissibility due to her crimes 
are waivable. the AAO's next linc of inquiry is to determine whether. pursuant to section 
204(a)(l)(C) of the Act, her commission of these crimes was connected to her having been battered 
or subjected to extrcme cruelty. The director made an express finding in his August 31, 2009 
decision that the evidence of record demonstrated that the petitioner had betn subjected to battery or 
extreme cruelty pursuant to section 204(a)(l)(B)(ii)(l)(bb) of the Act. and the AAO concurs with 
that determination. Accordingly, we need only determine whether her comnlission of these crimes 
was connected to the battery or extreme cruelty to which she was subjected by E-C-. 7 

A. The peiiiioner '.v conviction of a crime invohing moral turpitude was connected to 
her- spouse 's ahuse 

In his November 25, 2008; October 2 and 30, 2009 memoranda. counsel contended that the 
petitioner used the bad checks to pay ibr the family's rent and other bills, and to purchase food and 
clothing for the children because E-C- controlled the couple's finances and would not provide her 
with money to pay for such necessary expenses. Counsel claimed that absent the economic abuse 
and violence inflictcd upon her by E-C-, the petitioner would not have issued the bad checks. 
Relevant, probative and credible evidence in the record supports counsel's claims. 

With regard to her 2005 conviction for the crime of issuing bad checks in 2003, the petitioner stated 
in her November 21. 2008 affidavit that after she became pregnant shortly after their February 14, 
2002 wedding, E-C- changed. According to the petitioner, E-C- told her that he was not attracted to 
"his women" when they were pregnant. The petitioner stated that E-C- yelled at her and threatened 
her immigration status and eventually began physically abusing her. particularly when he was 
intoxicated. With specific regard to the bad check issue, the petitioner s,tatcd that E-C- told her that 
as the "man of the house," he should control the finances and, accordingly. the petitioner turned her 
wages over to him. However, because E-C- used much of thcir money to purchase alcohol, there 
was no money to pay for their increased living expenses after their son was born. Moreover, she 
was forced to quit her job before the baby was born. The petitioner explained that she and E-C- had 
a joint checking account, which E-C- abused by writing checks with insuflicient finds, depositing 
them, and then withdrawing the money before thc checks had the opportunity to bounce. She 
explained further that although her intentions were not bad. she did the samc thing to pay for the 

7 The petitioner need only connect the latter two of her three co~ivictions to thil bdtcry or extreme cruelty to 
which she was subjected by LC-.  as her 2003 conviction for contempt of court docs not raise any bars to a 
finding of good moral character undcr section IOl(f)(3) of the Act. 
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costs associated with a larger household due to the addition of their son becausc felt she had no 
other choice due to her situation. 

The petitioner further described the economic abuse perpetrated by E-C- in her September 30, 2009 
affidavit. In that document, the petitioner explained again that because E-C- considered himself to 
be the "man of the house," she turned her paychecks over to him, and he would then give her money 
to pay for houschold expenses. Her economic dependence on E-C- worsened when. seven months 
into her pregnancy. she had to stop working. E-C- was only working at temporary jobs and, 
according to the petitioner. he spent what little money he earned on alcohol, marijuana, and other 
women. As such, she and E-C- argued over money frequently. Although E-C- was placed into a 
Family Violence Prevention Program following a Decembcr 2002 incident during which he 
punched the petitioner in the stomach while she was pregnant, things did not change. The petitioner 
stated that after the baby was born on January 7, 2003, there was nothing for him - not even a crib. 
According to the petitioner, a new baby meant that even more money was necessary to pay for 
household expenses. The petitioner stated that she was desperate and did not know where to turn: 
she was dependcnt upon E-C-, yet terrified of him, particularly after the incident during which he 
punched her in thc stomach while she was pregnant. Nor could she get a job herself, as she had no 
work authorization, and E-C- would not give her money for the application fees. The petitioner 
stated that out of desperation she did the only thing she could think of to get through this time: she 
wrote bad checks to pay for her expenses. The petitioner stated that alt.ioug11 shc realizes she did a 
bad thing, if E-C- had not refused to give her money to support the family she would not have had 
to take such a desperate measure. 

The petitioner further described her state of mind at the time she issued the bad checks in her 
October 29, 2009 affidavit. According to the petitioner. she was suffering from post-partum 
depression and her inability to obtain the bare necessities for her newborn child made her commit 
such desperate acts. 

The petitioner also submits documentary evidence regarding her issuance of the bad checks. The 
evidence indicates that all the bad checks were written in January 2003, the monili during which the 
petitioner gave birth to her son, which is consistent with her testimony and counsel's claims. The 
evidence also shows that, consistent with the petitioner's testimony and counsel's assertion, the 
checks were written for the basic necessities of rent, health insurance and utilities. It also appears 
that although the banking institution defrauded by the petitioner sustained a total loss of $1,887.98, 
the petitioner had made full restitution to that institution by January 25. 2008. 

The AAO find5 the testimony of the petitioner credible and the assertions of coi~nsel reasonable and 
supported by the record. The petitioner has established that she was wbjected to economic control 
and abuse by E-C-. and that her situation during the month of Januar) 2003 was exacerbated due to 
the birth of her child. While the AAO certainly does not condone her actions. it linds that, pursuant 
to section 204(a)(l)(C) of the Act, they were indeed connected to the xbuse to which she was 
subjected by E-C-. 
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B. The petitioner 's spouse '.s ahnse w~as al.so conneefed to her iwo convicfions,fbr which 
the nggregule sentences to confinement were tnore than,fii'e yeurs 

The second bar to an automatic finding of the petitioner's good moral character is based upon her 
two convictions for which the aggregate sentences to conlinement were live years and ten days. 
The first of these two convictions is the conviction for issuing bad checks, pursuant to Va. Code 
Ann. § 18.2-181. In accordance with its previous discussion, the AAO has already determined that 
the petitioner's conviction for this crime was related to abuse by E-C-. 

The second offense is her 2005 conviction for failure to appear on a misdemeanor charge. This 
conviction stemmed from the petitioner's failure to appear in court in connection with the charge of 
writing bad checks. As noted previously, the petitioner was ultimately !sentenced to 10 days of 
confinement, suspended. 

In her September 30, 2009 affidavit, the petitioner stated that she failed to go to court because she 
was afraid she would be arrested, and that E-C- would not care for the children properly. The 
petitioner recounted an incident during which E-C- had refused to take her older son for medical 
care after slating his ankle hurt, because E-C- thought her son was lying. When the petitioner took 
her son for medical care herself, she learned that her son had a Sractured ankle that had become 
infected, and was placed in a cast for six months. According to the petitioner, she feared that if she 
were arrested. E-C- cvould not take care of the children's financial, health, hygiene. and basic eating 
needs. She also feared that he would begin physically abusing them in the same manner in which 
he abused her. 

The petitioner's explanation is reasonable, credible and probative. The petitioner has established 
that she was subjected to physical and economic abuse by E-C- at the time, and that her fear of his 
abuse and neglect of her children led her to miss hcr court appearance. While the AAO does not 
condone such behavior, it finds that, pursuant to section 204(a)(l )(C) ofthc Act, it was connected to 
the abuse to which she was subjected by E-C-. 

The Petitioner merits u,favorahle exercise ofdiscretion 

As discussed above, the petitioner has established her eligibility for the exception to the bars to an 
automatic finding of her good moral character because she has demonstrated that the behaviors that 
resulted in those bars were connected to the abuse to \vliich she was subjected by E-C-. The AAO, 
therefore, must next determine whether to exercise its discretion and grant the waiver. 

The record contains several letters submitted as evidence of the petitioner's good moral character. . 

In her March 12. 2008 letter. f the Richmond Public Schools Arts and Humanities 
Center described a popular - class for teachers that the petitioner taught. In 
her April 18. 2008 letter, 

w h o  employed the petitioner as a Spanish teacher. described her work ethic and 
dedication to the students, their families and the staff of the school and the 
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described the lengths to which the petitioner went to educate other parenti about the operations of 
the American school system, such as how to call the school about a child's absence and how to 
understand reoort cards. In his November 31. 2008 letter Senior Pastor of the 

described the petitioner's involvement 
in the church, which includes volunteer work such as teaching and assisting cldcrly church members 
by taking them to medical appointments and fixing meals. 

The record also contains documentation of the petitioner's gainful employment, and the 
Individuali~ed Family Service Plan (IPSP) she has developed in coordination with the Infant and 
Toddler Connection of Virginia demonstrates her interest in. and ir~volvement with. her son's 
development. 

Considered in the aggregate, the relevant evidence of record shows that the petitioner is a valued 
member of her community who merits a favorable exercise of discretion. The petitioner has 
established that she is a person of good moral charactcr, and the AAO uithdrans that portion of the 
director's decision stating otherwise. 

As set forth above. although section 101(t)(3) prevents an automatic finding of the petitioner's good 
moral character, section 204(a)(l)(C) of the Act allows USCIS to find. as a matter of discretion, that 
a petitioner is a person of good moral character if (1) the crime is uaivable for purposes of 
determining admissibility under section 212(a) of the Act; and (2) the crime was connected to the 
self-petitioner's having been battered or subjected to extreme cruelty. Both of those prongs have 
been met and the petitioner has demonstrated that she merits a faborable exercise of discretion. The 
petitioner has overcome the ground for the director's denial of the petition and established that she 
is a person of good moral character, as required by section 204(a)(l)(B)(ii)(ll)(bb) of the Act. The 
director's decision, therefore. will be wirhdra~n and the appeal sustained. 

The burden of proof in visa petition proceedings rests solely with the pttitioner. Section 291 of the 
Act, 8 U.S.C. S 1361. 'She petitioner has sustained that burden and the appeal will be sustained. 

ORDER: The director's August 31, 2009 decision is withdrawn. The appeal is sustained, and the 
petition is approved. 


