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PETITION: Petition for Immigrant Abused Spouse Pursuant to Section 204(a)(l)(A)(iii) of  the 

lmmigralion and Nationality Act, 8 U.S.C. 9 1154(a)(l)(A)(iii) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office i n  your casc. All of the 
documents related to this matter have been returned to the office that originally decided your casc. Plcasc 
he advised t h a ~  any further inquiry that you might have concerning your case must he made to that ollicc. 

If you believe the law was inappropriately applied by us i n  reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to rcopcn. 
The specific requirements for filing such a request can he found at 8 C.F.R. 9 103.5. All motions must he 
.subrniltcd to the office that originally decided your case by filing a Form I-290U, Nolice 01 Appeal or 
Motion, with a fee of $630. Plcasc he aware that 8 C.F.R. 5 103.5(a)(l)(i) requires that any motion must 
he filed within 30 days of the decision that the motion sccks to reconsider or reopen. 



DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. The petition remains denied. 

The petitioner seeks immigrant classification pursuant to section 204(a)(l)(A)(iii) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. 5 1154(a)(l)(A)(iii), as an alien battered or 
subjected to cxtreme cruelty by her United States citizen spouse. 

The director determined that the petitioner had not established that she had been subjected to 
battery or extreme cruelty perpetrated by a United States citizen. 

Applicable Lnw tr~zd Reg1l1rztion.s 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States 
citizen may self-petition for immigrant classification if thc alien demonstrates that he or she entered 
into the marriage with the United States citizen spouse in good faith and that during the marriage, 
the alien or a child of the alien was battered or subjected to extreme cruelty perpetrated by the 
alien's spouse. In addition, the alien  nus st show that he or she is eligible to be classified as an 
immediate relative under section 201(b)(2)(A)(i) of the Act based on his or her relationship to the 
abusive spouse, resided with the abusive spouse, and is a person of good moral character. Section 
204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. 5 1154(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in 
making determinations under subparagraphs (C) and (D), the [Secretary of 
Homeland Security] shall consider any credible evidence relevant to the petition. 
The determination of what evidence is credible and the weight to be given that 
evidence shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are explained in the regulation at 8 C.F.R. pj 204.2(~)(1), which states, 
in pertinent part: 

(vi) Battery or extreme cr~lelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited to, 
being the victim of any act or threatened act of violence, including any forceful 
detention, which results or threatens to result in physical or mental injury. 
Psychological or sexual abuse or exploitation, including rape, molestation, incest 
(if the victim is a minor), or forced prostitution shall be considered acts of 
violence. Other abusive actions may also be acts of violence under certain 
circumstances, including acts that, in and of themselves, may not initially appear 
violent but that are a part of an overall pattern of violence. The qualifying abuse - 
must have been committed by the citizen . . . spouse, must have been perpetrated 
against the self-petitioner . . . and must have taken place during the sclf- 
petitioner's marriage to the abuscr. 
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The evidentiary guidelines for a self-petition under section 204(a)(l)(A)(iii) of the Act are set forth 
in the regulation at 8 C.F.R. 9 204.2(~)(2), which states, in pertinent part: 

Evidence for u .r;poi~.r;c~l selfpetition 

(i) Generul. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to 
the petition. The determination of what evidence is credible and the weight to be 
given that evidence shall be within the sole discretion of the Service. 

* * 3- 

(iv) Ahlrse. Evidence of abuse may include, hut is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, school 
officials, clergy, social workers, and other social service agency personnel. 
Persons who have obtained an order of protection against the abuser or have taken 
other legal steps to end the abuse are strongly encouraged to submit copies of the 
relating legal documents. Evidence that the abuse victim sought safe-haven in a 
battered women's shelter or similar refuge may be relevant, as may a combination 
of documents such as a photograph of the visibly injured self-petitioner supported 
by affidavits. Other forms of credible relevant evidence will also be considered. 
Documentary proof of non-qualifying abuses may only be used to establish a 
pattern of abuse and violence and to support a claim that qualifying abuse also 
occurred. 

Ftrcts und Procedrrrul History 

The petitioner is a native and citizen o f  She entered the United States on or about July 5, 
2001. On August 30, 2005, the etitioner married I ,  the claimed abusive United States 
citizen. On January 27, 2006, h filed a Form 1-130, Petition for Alien Relative, on the 
petitioner's behalf. The Form 1-130 was denied on or about Junc 28, 2008. The petitioner filed 
the instant Form 1-360, Petition for on August 11, 
2008. On June 25, 2009, the director issued a request for evidence (RFE). Upon review of the 
record. including the petitioner's response to the R E ,  thc director determined that the petitioner 
had not established that she had been subjected to battery or extreme cruelty perpetrated by 

Counsel for the petitioner timely submits a Form 1-2908, Notice of Appeal or Motion, a 
brief, and the petitioner's additional statement in support of the appeal. 

Battery or Extreme Cruelty 

In the petitioner's July 24, 2008 statement, the petitioner indicated that the first year of marriage 
was nice but approximately a year and a half after the couple married, she began to notice her 
husband's strange behavior. The petitioner stated their first big fight was in December 2006 
after she confronted him with marijuana she had found while cleaning house and doing laundry. 

I Name withheld to protect the individual's identity 
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The petitioner noted that when she confronted hc started looking for the marijuana, 
breaking things, yelling at her, and telling her if she did not give him the marijuana he would hit 
her. The petitioner noted that she gave him the marijuana because she was scared of him and 
then she left in her car. The petitioner noted further that when she r e t u r n e d , a p o l o g i z e d  
and told her he would not let it happen again; however, she "caught him many times after that 
and every time he did it we were fighting.'' The petitioner reported a second incident in February 
2007 when demanded the money she had made that day at work when she came home. 
The petitioner indicated that she gave him the money although shc needed it to pay bills and 

left after she gave him the money. When he returned later she believed that he had been 
using drugs and told him so and he called her names and told her she should try smoking. The 
petitioner indicated t h a t  went into the bathroom and locked the door so he would not have 
to listen to her anymore. The petitioner indicated further that she was scared so she went to her 
friend's house and spent the night. The petitioner indicated another fight took place on March 8: 
2007, but only reports that w a s  using drugs and told her he was depressed. The petitioner 
stated that the next day she came home early from work and brought flowers, but that 
threw the flowers in the trash and demanded that she get him some food. The pctitioner 
indicated that on June 29, 2007 she thought they would have a nice evening at home to celebrate 
her birthday, b u t  came home late, drunk or high and spoke to her in a derogatory manner. 
The petitioner reported that he started "to push [her] to bed '  but she screamed and told him she 
would call the police, so he stopped and she left. ~ h c  stated that she returned the next day and 
called n d  told him to leave the house or she would call the police. d e m a n d e d  
money and she gave him the money and they decided to live separately. The pelitioner reported 
that she moved to a new apartinent shortly thereafter, and although s t a y e d  with her a 
couple of nights and wanted to live with her, he continued to use drugs and not work so she gave 
h i ~ n  some money for a security deposit so he could rent a place. The petitioner noted that he 
continued to call her and leave messages that made her scared. The petitioner stated that he last 
called rive months ago (February 2008) and asked to meet her but she did not. 

The petitioner providcd a June 23, 2008 affidavit signed by - who declared 
that the petitioner became stressed and nervous about two years ago and later told the affiant that 

was taking drugs and she did not know what to do to help him. a l s o  
indicated that the petitioner would come over to her house and that she was afraid of her 
husband. In the June 21, 2008 affidavit of d e c l a r e d  
that on one occasion the petitioner came to their house and told them she had a fight with her 
husband and the next morning he went with her to her apartment, but t h a t  was not there. 
In the June 23, 2008 affidavit of - the affiant declared that the petitioner 
would call her and sometimes stay at her house because she was afraid to stay with her husband 
and that tried to keep her away from her friends. 

The petitioner also rovided a psychological evaluation prepared by d a t e d  
June 23, 2008. noted that the petitioner said that she did not like to talk about her 
problems but after reassurance about the process, she was able to share her experience. 

n o t e d  the petitioner-s report: of the incident of discovering 
traveling more and treating her worse and no longer apologizing after a rage; 
changes and not knowing what to expect when she went home; and insulting her, telling 
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her she had to earn more money, throwing things, and threatening to hit her if she did not shut 
up. diagnosed the petitioner with generalized anxiety disorder and opined that the . - 

had suffered extreme psychologicaland emotional hardship during her marriage to 

In response to the director's RFE, the petitioner provided a second personal statement. The 
petitioner stated that she and her husband moved to a new apartment and they had fights almost 
every day without any rcason. The petitioner indicated that "lilt was impossible to be together 
after all he did." that he would scream at her for no reason, call her names, try to take away her 
phone, and take money from the joint account so that she would have to cover overdrafts. The 
petitioner added that during their numerous fights, always threatened that he would call 
immigration so they could send her home and he would tell her the police would not listen to her 
but would listen to him. The petitioner indicated that once s t a r t e d  taking drugs he tried to 
control her and their money. The petitioner also noted her reluctance to involve anyone because 
she did not want anyone to know that she had family problems at home. 

Based on thc information in the record, the director denied the petition. The director found that 
the petitioner had not provided testimony sufficient to establish that she had been subjected to 
battery or extreme cruelty as defined in the statute and regulation. 

On appeal, counsel submits a third statement signed by the petitioner. In her statement on 
appeal, thc petitioner adds that several times during their marriage forced her to have sex 
against her will and physically injured her while doing so. The petitioner states that she did not 
report all of the abuse she suffered in her first two affidavits because her previous attorney did 
not tell her the importance of communicating all the details no matter how painful. The 
petitioner notes that she also did not feel comfortable reporting this information to the therapist 
she visited the one time on thc advice of her previous attorney. 

Counsel requests that the AAO take into consideration the petitioner's affidavit submitted on 
appeal. Counsel asserts that claims in battered spouse petitions involve intensely private 
experiences that are often difficult for the victims to disclose as in the matter at hand. Counsel 
contends that the petitioner's case was not properly prescnted by prior counsel and if the 
petitioner's affidavit on appeal is considered together with her previous testimony, the petitioner 
has clearly established that she has been subjected to battery and extreme cruclty perpetrated by 
her U.S. citizen spouse. 

Upon review of the record, we find no error in the director's assessment of the relevant evidence. 
The AAO is mindful of section 204(a)(l)(J) of the Act which requires USCIS to "consider any 
credible evidence relevant to the petition." Section 204(a)(l)(J) of the Act, 8 U.S.C. 
6 1154(a)(l)(J). Moreover, the AAO recognizes the difficulty in some cases of obtaining 
evidence lo establish that an individual has been subjected to battery or extreme cruelty. 
However, this mandate establishes an evidentiary standard, not a burden of proof. Accordingly, 
"[tlhe determination of what evidence is credible and the weight to be given that evidence shall 
be within the sole discretion of [USCIS]." Section 204(a)(l)(J) of the Act, 8 U.S.C. 
6 1154(a)(l)(J); 8 C.F.R. 5 204.2(c)(2)(i). In this matter, as in all visa petition proceedings, the 



petitioner hears the burden of proof to establish eligibility by a preponderance of the evidence. 
Section 291 of the Act, 8 U.S.C. 5 1361; Mutter ofSoo Hoo, 11 l&N Dec. 151 (BIA 1965). 

The petitioner's initial statement and her statement in response to the director's RFE do not 
include detailed information regarding specific battery. Other than stating that on the night of 
her b i r t h d a y , s t a r t e d  "to push [her] to bed" the petitioner docs not reference any incident 
where she was physically touched by her husband. Regarding this particular event, the petitioner 
declared that when she screamed and told s h e  would call the police, he stopped and she 
left. In the petitioner's second statement, in rcsponsc to the director's RFE, she again fails to 
provide any probative details of incidents that could he construed to constitute battery. Only on 
appeal does the petitioner provide information regarding forced intimacy. Although counsel 
asserts that the petitioner's failure to provide this information initially may have been the fault of 
prior counsel andlor the petitioner's reticence to speak of private experiences, the failure to 
initially even reference or suggest that she was physically injured undermines the credibility of 
the petitioner's statements on appeal regarding her relationship with The record does not 
include credible evidence that the petitioner was subjected to battery perpetrated by =. 

The petitioner has also failed to provide credible, consistent evidence establishing that she was 
the victim of extreme cruelty perpetrated by For example, the petitioner's second 
statement appears to contradict information in the petitioner's first statement regarding the 
involvement of the police. The petitioner initially indicated that she threatened to call the police 
on a couple of occasions around the time of her birthday and that her threats resulted in = 
changing his behavior. In her second statement she indicates that made threats to call 
immigration and told her that the police would not listen to her. Thus, her first statement 
indicates that she successfully used the threat of the police to s t o p  behavior and in her 
second statement her threat apparently did not stop his behavior and additionally resulted in 
threats made to her. The petitioner's differing accounts of the threats made re arding police 
involvement increases the confusion regarding her relationship with 4 and further 
undermines her credibility. 

Further, the petitioner's initial statement focused primarily on the petitioner's spouse's drug 
problem and the arguments that ensued when she confronted w i t h  his addiction. The 
petitioner stated that he broke things while looking for the drugs she had found; that he 
demanded money for drugs; that he threatened to hit her on a couple of occasions; and that he 
locked himself in the bathroo~n so he would not have to listen to her. Although the petitioner 
notes that she was scared and left the house to stay with friends when some of the arguments 
occurred, her testimony lacks the probative credible detail demonstrating that non- 
physical behavior was accompanied by any coercive actions or that his actions were aimed at 
insuring dominance or control over her. While we acknowledge the petitioner's claim that- 
threatened to hit her if she did not give him his drugs or on another occasion if she did not keep 
quiet, the petitioner does not provide sufficient information to determine that c t i o n s  
were aimed at insuring dominance or control over her. For example, the AAO observes that the 
petitioner also reported that locked himself in thc bathroom on onc occasion so  he would 
not have to listen to her, behavior that does not demonstrate that he tried to control the petitioner. 
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Upon review of the affidavits submitted on her behalf, the affiants do not indicate that they 
witnessed any incidents of battery or extreme cruelty perpetrated b y .  The affiants rely on 
the petitioner's rcport of the circumstances of her relationship with and that the petitioner 
did not know what to do about her husband's drug use. The affiants do not provide probative 
detail of specific instances of battery or extreme cruelty perpetrated by = 
Upon review of the June 23, 2008 evaluation provided b m ,  as the director notes, the 
evaluation was based upon one interview with the petitioner. Conclusions based on a single 
interview of unspecified length fail to reflect the insight and elaboration commensurate with an 
established relationship with a mental health professional and thus the conclusions offered are 
speculative. Moreover, report summarized the petitioner's general information 
provided in her first statement to United States Citizenship and Immigration Services (USCIS) 
and did not include substantive probative information indicating that b e h a v i o r  included 
controlling actions or other abusive behavior that was part of a cyclc of psychological or sexual 
violence. 

Upon review of the petitioner's statements and thc affidavits and evaluation submitted on her 
behalf, the evidence of record lacks credible descriptive detail establishing that subjected 
the petitioner to battery or that his actions constituted extreme cruelty as defined in the statute 
and re ulations. The petitioner has failed to provide probative credible testimony establishing 
that k a c t i o n s  were comparable to the types of acts described in the regulation at 8 C.F.R. 
3 204.2(c)(l)(vi), which include forceful detention, psychological or sexual abuse or 
exploitation, rape, molestation, incest, or forced prostitution. Nor has the petitioner established 
that b e h a v i o r  was part of an overall pattern of violence or coercion. As  noted by the 
Ninth Circuit Court of Appeals, "[blecause every insult or unhealthy interaction in a relationship 
does not rise to the level of domestic violence . . . , Congress required a showing of extreme 
cruelty in order to ensure that [the law] protected against the extremc concept of domestic 
violence, rather than mere unkindness." See Herrzu~tder v. Ashcroft, 345 F.3d 824, 840 ( Y ' ~  Cir. 
2003) (interpreting the definition of extreme cruelty at 8 C.F.R. 5 204.2(c)(l)(vi)). In this matter, 
the petitioner has not provided sufficient probative and credible evidence to establish that she 
was sul~jected to battery or extreme cruelty perpetrated by = 
The petition will be denied and the appeal dismissed for the above stated reason. As always, the 
burden of proof in visa petition proceedings remains entirely with the petitioner. Section 291 of 
the Act, 8 U.S.C. Q: 1361. Here that burden has not been met. 

ORDER: The appeal is dismissed. The petition remains denied. 


