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DISCUSSION: The Vermont Service Center director (""thc director") denied the immigrant visa 
petition and the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismissed. 

The petitioner seeks immigrant classification under section 204(a)(I)(A)(iii) of the Immigration and 
Nationality Act ("the Act"), 8 U.S.c. ~ 1154(a)(I)(A)(iii), as an alien battered or subjected to extreme 
cruelty by a United States citizen. 

The director dcnicd the petition on the basis of his determination that the petitioner had failed to 
establish: (I) that she was a person of good moral character, and (2) that she entered into the 
marriage in good faith. On appeal, counsel submits a brief and a signed copy of the 2008 joint 
income tax return for the petitioner and her husband. 

Applicable Law and Regulations 

Section 204(a)( I )(A)(iii) of the Act provides, in pertinent part, that an alien who is the spouse of a 
United States citizen may self-petition for immigrant classification if the alien demonstrates that he or 
she entered into the marriage with the United States citizen spouse in good faith and that during the 
marriage, the alien or a child of the alien was battered or subjected to extreme cruelty perpetrated by the 
alien's spouse. In addition, the alien must show that he or she is eligible to be classified as an 
immediate relative ur:der section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a 
person of good moral character. Section 204(a)(I)(A)(iii)(II) of the Act, 8 U.s.c. 
§ 1154(a)(1 )(A)(iii)(II). 

Section 204(a)( I )(1) of the Act, 8 U.s.c. § 1154(a)(1 )(1) states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) ... , or in making 
determinations under subparagraphs (C) and (D), the [Secretary of Homeland Security 1 shall 
consider any credible evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole discretion of the 
[Secretary of Homeland Security]. 

The eligibility requirements are explained further at 8 C.F.R. § 204.2( c)(l), which states, in pertinent 
part, the following: 

(vii) Good moral character. A self-petitioner will be found to lack good moral character if 
he or she is a person described in section 101(f) of the Act. Extenuating circumstances may 
be taken into account if the person has not been convicted of an offense or offenses but 
admits to the commission of an act or acts that could show a lack of good moral character 
under section 101(f) of the Act. A person who was subjected to abuse in the form of forced 
prostitution or who can establish that he or she was forced to engage in other behavior that 
could render the person excludable under section 212(a) of the Act would not be precluded 
from being found to be a person of good moral character, provided the person has not been 
convicted for the commission of the offense or offenses in a court of law. A self-petitioner 
will also be found to lack good moral character, unless he or she establishes extenuating 
circumstances, if he or she willfully failed or refused to support dependents; or committed 
unlawful acts that adversely reflect upon his or her moral character, or was convicted or 
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imprisoned for such acts, although the acts do not require an automatic finding of lack of 
good moral character. A self-petitioner's claim of good moral character will be evaluated on 
a case-hy-case basis, taking into account the provisions of section 101(!) of the Act and the 
standards of the average citizen in the community, If the results of record checks conducted 
prior to the issuance of an immigrant visa or approval of an application for adjustment of 
status disclose that the self-petitioner is no longer a person of good moral character or that 
he or she has not been a person of good moral character in the past, a pending 
self-petition will be denied or the approval of a self-petition will be revoked, 

* * * 
(ix) Good faith marriaRc, A spousal self-petition cannot be approved if the self-petitioner 
entered into the marriage to the abuser for the primary purpose of circumventing the 
immigration laws. A self-petition will not be denied, however, solely because the spouses arc 
not living together and the marriage is no longer viable. 

The evidentiary guidelines for a self-petition filed under section 204(a)(1)(A)(iii) of the Act are 
explained further at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part, the following: 

Evidence for a spousal self-petition -

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to the 
petition. The determination of what evidence is credible and the weight to be given that 
evidence shall be within the sole discretion of the Service. 

,~ * :;: 
(v) Good moral character. Primary evidence of the self-petitioner's good moral 
character is the self-petitioner's affidavit. The affidavit should be accompanied by a local 
police clearance or a state-issued criminal background check from each locality or state 
in the United States in which the self-petitioner has resided for six or more months during 
the 3-year period immediately preceding the filing of the self-petition. Self-petitioners 
who lived outside the United States during this time should submit a police clearance, 
criminal background check, or similar report issued by the appropriate authority in each 
foreign country in which he or she resided for six or more months during the 3-year 
period immediately preceding the filing of the self-petition. If police clearances, criminal 
background checks, or similar reports are not available for some or all locations, the seif
petitioner may include an explanation and submit other evidence with his or her affidavit. 
The Service will consider other credible evidence of good moral character, such as 
affidavits from responsible persons who can knowledgeably allest to the self-petitioncr's 
good moral character. 

* :;: * 
(vii) Good faith marriaRe. Evidence of good faith at the time of marriage may include, 
but is not limited to, proof that one spouse has been listed as the other's spouse on 
insurancc policies, property leases, income tax forms, or bank accounts; and testimony or 
other evidence regarding courtship, wedding ceremony, shared residence and 
experiences. Other types of readily available evidence might include the birth certificates 



of children born to the abuser and the spouse; police, medical, or court documents 
providing information about the relationship; and affidavits of persons with personal 
knowledge of the relationship. All credible relevant evidence will be considered. 

F acls and Procedural H iSlary 

The petitioner is a citizen of China who entered the United States on January 7, 1998, as an F-2 
nonimmigrant. On April 7, 2002, the petitioner and her first husband were divorced. On May 16,2008, 
the petitioner married a U.S. citizen, the abuser, in Nevada. The petitioner's husband filed an alien 
relative immigrant petition on the petitioner's behalL whieh was approved on January 22, 2009. The 
petitioner filed an 1-485 adjustment of status application on July 6, 2008, which was deemed abandoned 
and denied on February 4, 2009, pursuant to 8 C.F.R. § 103.2(b)( 13). Specifically, the director found 
that, although the petitioner had a prior criminal record, she did not admit to her arrest in a sworn 
statement before an officer of U.S. Citizenship and Immigration Services (USCIS) on January 22, 
200'!, and she failed to submit a court disposition of the arrest at the time of filing and/or at the 1-485 
interview. The petitioner was placed into removal proceedings before the Newark, New Jersey 
Immigration Court and her next hearing is scheduled for May 18, 20ll, at the New York, New York 
Immigration Court. The petitioner and her husband were divorced on April 6, 2009. The petitioner 
filed the instant Form 1-360 self-petition on September 23, 2009. The director subsequently issued a 
Noliee of Intent to Deny (NOlO), requesting evidence that the petitioner was a person of good moral 
character and that she married her husband in good faith. The director found the petitioner's response to 
the NOlO insufficient and denied the petition because she had not established that she was a person of 
good moral character and that she entered into the marriage in good faith. 

On appeal, counsel asserts that the petitioner is a person of good moral character and that she married 
her husband in good faith. The AAO reviews these proceedings de novo. See Sollalle v. DO.!, 38 I 
F.3d 143, 145 (3d Cir. 20(4). Counsel's brief and the assertions on appeal do not overcome the 
director's grounds for denial of the petition and the appeal will be dismissed. 

Good Moral Character 

At the outset, it is noted that on April 24, 2007, in Nassau County, New York, the petitioner was 
convicted upon plea of guilty of Disorderly Conduct: Create Hazardous or Physically Offensive 
Condition, a violation under New York Penal Law 240.20 Subsection 7. The petitioner was 
sentenced to a Conditional Discharge on the same date. 

In response to the director's NOID, counsel stated that the petitioner's husband completed the l-4ilS 
adjustment of status form and inadvertently made the mistake regarding the petitioner's arrest. 
Counsel also stated that false statements on applications do not constitute "testimony," and that the 
alleged false testimony is a legal nullity because the petitioner was interrogated without any 
counsel's presence. Counsel included a copy of the sworn statement before a USCIS officer on 
January 22, 2009, to show that no interpreter was used. 

In his decision, the director stated that counsel submitted no evidence in support of his claims in 
response to the NOlO that the petitioner's written and verbal answers were inadvertent and innocent 
mistakes due to the petitioner's limited exposure to the English language, and due to the lack of 
counsel to counter the hostile interrogation. 
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On appeal, counsel reiterates the information that he provided in response to the NOm, namely that 
the inadvertent and innocent mistakes provided by the petitioner's husband on the 1-485 adjustment 
of status application do not constitute "false testimony." Counsel also asserts that the petitioner's 
past arrest in Nassau County, New York was "done in procedurally illegal manner based on false 
information"J and that the petitioner's alleged false testimony executed during her 1-485 adjustment 
of status interview is a legal nullity because it was given without competent counsel "in derogation 
of fundamental constitutional due process." Counsel also asserts that the petitioner's alleged false 
testimony was intended "to avoid unnecessary embarrassment, injury to her reputation, personal 
pride and honor, possible abuse, and family violence," and not for the purpose of obtaining an 
immigration benefit. 

Section 101(f) of the Act states, in pertinent part: 

For the purposes of this Act - No person shall be regarded as, or found to be, a person of good 
moral character who, during the period for which good moral character is required to be 
established, is or was~ 

* * * 

(6) one who has given false testimony for the purpose of obtaining any benefits under this 
Act .... 

In Matter ofR-S-J·, 22 I&N Dec. 863 (BIA 1999), the Board of Immigration Appeals (BIA) stated: 

The Supreme Court has held that section 101(f)(6) of the Act does not impose a materiality 
requirement for false testimony, but noted that such testimony "is limited to oral statements made 
under oath ... with the subjective intent of obtaining immigration benefits." Kungys v. United 
States, 485 U.S. 759, 780 (1988). Hence, false statements which appear in an application, even if 
the application bears a statement of oath, do not constitute testimony within the meaning of 
section 101(f)(6) of the Act. 

In accordance with Matter of R·S-J-, 22 I&N Dec. 863 (BIA 1999), the petitioner's false statement 
on her 1-485 adjustment of status application that she had never been arrested, does not constitute 
testimony within the meaning of section 101(f)(6) of the Act; however, her false sworn statement 
before a USCIS officer on January 22, 2009, that she had never been arrested, does constitute 
testimony within the meaning of section 101(f)(6) of the Act. Matter of R-S-J-, 22 I&N Dec. at 865. 
See also Opere v. INS, 267 F.3d 10 (1" Cir. 20(1) (false statements at adjustment interview 
constituted false testimony under section IOI(t)(6) of the Act). Thus, the director correctly found 
that the petitioner lacks good character because, in order to gain an immigration benefit, she 
provided false testimony under oath to the USCIS officer. Counsel's claim that the petitioner's 
alleged false testimony was not for the purpose of obtaining an immigration benefit is not supported 
by the record. The petitioner herself provides no such explanation in her "At1idavit of Good Moral 

1 While the AAO notes counsel's assertion on appeal that the petitioner's arrest was "done in procedurally illegal manner 

hased on false information," the AAO has no authority to review the decision to arrest the petitioner. 
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Character" and the record of her sworn statement shows that she signed the statement under penalty 
of perjury in regards to her application to adjust status to lawful permanent residency. The 
unsupported assertions of counsel do not constitute evidence. Matter oj Obaigbena, 19 I&N Dec. 
S33, S34 (BIA 1988); Matter oj Laureano, 19 I&N Dec. I (BIA 1983); Matter of Ramirez-Sail chez, 
17 I&N Dec. S03, S06 (BIA 1980). 

Counsel's additional claim that the director violated the petitioner's right to due process because her 
statement was made without counsel present, is not persuasive. The record indicates that the 
petitioner's statement was made freely and voluntarily and that the petitioner certified that her 
statement was true and correct. The petitioner herself does not discuss the circumstances of her false 
statement at her adjustment interview and does not indicate that she was prejudiced by the absence 
of counsel. In fact, the record shows that the petitioner was not represented by any counselor 
accredited representative in her adjustment of status application. 

In view of the foregoing, the petitioner has not demonstrated that she is a person of good moral 
character. Accordingly, the AAO concurs with the findings of the director that the petitioner failed 
to establish that she is a person of good moral character, as required by section 
204(a)(I)(A)(iii)(II)(bb) of the Act. 

Good Faith Entry into Marriage 

As evidence of her good-faith marriage, the petitioner initially submitted an affidavit dated August 
20,2009. The petitioner stated that: she met her U.S. citizen husband in a Yahoo chat room in 200S, 
and they chatted online for months and talked on the phone almost every day; they had their "!irs! 
appointment"' at her place in Queens, New York, and thereafter dated regularly on weekends; her 
husband introduced her to his members and invited her to his family gatherings; and she 
moved into his house located . January 2008, and they 
were married in May 2008. 

~o submitted affidavits from two friends and her sister who lives in China. 
__ stated, in part, that he had known the petitioner for five years, and that after the 
petitioner married her husband in "April" 200S. he had fewer ~rsations with her than 
previously because she was happy and devoted to her marriage. _ state~t he 
met the petitioner in 200S, saw her occasionally, and talked to her by phone. _ the 
petitioner's sister who lives in China, stated, in part, that the petitioner stayed in touch with her by 
phone, that she felt that the petitioner genuinely loved and trusted her husband, and that she married 
him after three years of courting because she believed in the sincerity of his love. 

The petitioner subsequently submitted a second 
that from January 2008 to March 2009, she resided 

part, 

In response to the director's NOID, counsel submitted affidavits from the petitioner's former 
brother-in-law and two friends. Thomas Kough stated, in part, that his brother and the petitioner 
were together for about four years and deeply in love, and that the petitioner quickly became a part 
of his family, attended family functions together, and visited his parents often. Howard Semon 
stated, in part, that: as the petitioner's husband's colleague and friend, he could see that the 



Page 7 

petitioner and her husband were deeply in love with each other; that he celebrated their marriage at 
the petitioner's husband's house sometime in 2008; and that after they were married, he sometimes 
attended parties with "t~etitioner's husband's house and observed that the petitioner 
was a good housewife. ~tated, in part, that: the petitioner's husband told him that he 
had met the petitioner sometime in 2005; the petitioner's husband told him that he was impressed by 
the petitioner's "beauty, honesty, and purity"; he was happy for their marriage; and after their 
marriage, he sometimes spent weekends with the petitioner and her husband. 

Counsel also submitted: the 2008 joint income tax return for the petitioner and her husband; a 
receipt dated May 18,2008, addressed to the petitioner and her husband; and unclear photocopies of 
photographs. 

The director determined that the relevant evidence failed to meet the petitioner's burden of proof to 
establish the requisite good-faith entry into the marriage. The director also noted that the affidavits 
focused primaril y on the petitioner's spouse's intent for entering into the marriage, and their shared 
residence, but provided scant information on the petitioner's intent for entering into the marriage. 
The director also noted that the petitioner did not provide evidence that the 2008 joint income tax 
form was ever filed. On appeal, counsel submits a signed copy of the 200S joint income tax return 
for the petitioner anJ her husband, and states that the documentary evidence viewed as a whole 
adequately proved that the petitioner entered into her marriage in good faith. 

We find no error in the director's assessment of the relevant evidence. The petitioner's testimony 
and the affidavits submitted on her behalf fail to support a finding that she entered into her marriage 
in good faith. The testimony in the record provides minimal information pertinent to the 
circumstances of the petitioner's courtship with her husband, their decision to get married, their 
wedding, and their shared experiences, apart from the abuse. The record also contains numerous 
deficiencies. For example, although the petitioner stated in her initial affidavit that she and her 
husband dated for more than three years prior to their marriage, she provided few details of their 
courtship, stating only that her husband was romantic and~en inscribed with her 
birth date and a personalized necklace and ring. Similarly, __ stated that he and the 
petitioner talked on the phone at least once a month for the past five years; he, however, made no 
mention of the petitioner's courtship with her husband, and stated generically that he had fewer 
phone conversations with the petitioner after her marriage because she was happy and devoted more 
time to her marriage. In like manner, while the petitioner's sister who lives in China stated that after 
three years of courting the petitioner decided to marry her husband, she mentioned few details of the 
courtship, and she did not indicate that she ever witnessed the petitioner and her husband together 
~r after their marriage. Similarly, although the petitioner's former brother-in-law, 
__ stated that the petitioner and his brother met in 2005 and were deeply in love with 
each other and together for about four years, he provided few details other than his brother and the 
petitioner attending a nephew's' celebration and his parents' anniversary celebration in May 
and July 2008, respectively. Similar! that he celebrated the wedding of the 
petitioner and her husband at the (in New Jersey) "sometime in 2008"; 
he, however, does not provide any details of the wedding celebration, such as the date (it is noted 
that the petitioner and her husband were married in Las Vegas) and the names of the other 
individuals present. Nor is the alleged wedding celebration mentioned by the petitioner in any of her 
own testimony or by any of the other affiants. While stated that he spent many 
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occasions with the petitioner and her husband prior to their marriage, he again provided few details, 
stating only that they attended concerts and Fourth of July celebrations together. In addition, as 
mentioned above, the photocopies of the photographs are unclear. Even clear photographs, however, 
would confirm only that the petitioner and her husband were pictured together, but such documents, 
along with the other evidence in the record, including the signed joint income tax return for 2008 and 
the receipt addressed to the petitioner and her husband, do not establish the petitioner's good-faith 
entry into the marriage. 

In this case, we do not find the petitioner's evidence sutlicient to meet her burden of proof. The 
relevant evidence fails to demonstrate that the petitioner married her husband in good faith, as that 
term is described in the regulation at 8 C.F.R. § 2U4.2(c)(I)(ix). Accordingly, the AAO concurs with 
the findings of the director that the petitioner failed to establish that she entered into marriage with 
her husband in good faith, as required by section 204(a)(1)(A)(iii)(I)(aa) of the Act. 

Conclusiun 

In these proceedings, the pelItlOner bears the burden of proof to establish her eligibility by a 
preponderance of the evidence. Section 291 of the Act, 8 U.S.c. § 1361. Here, that burden has not 
been met. The petitioner has failed to establish that she is a person of good moral character and that 
she married her husband in good faith. Accordingly, the appeal will be dismissed and the petition will 
remain denied for the above stated reasons, with each considered as an independent and alternative 
basis for denial. 

ORDER: The appeal is dismissed. 


