
identifying data deleted to 
prevent clearly unwarranted 
invasion of personal privac} 

PUBLIC COpy 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Scniu,s 
Administrative Appeals Office (!\:\()) 
20 Massachusetts Avc" N.W" IviS 20l)() 
WashinQlon. DC 20:i2'J-2(1')O 

u.s. Citizenship 
and Immigration 
Services 

DATE: '}"'" Office: VERMONT SERVICE CENTER FILE: 
AUG 1 S "v I 

IN RE: 

PETITION: 

Petitioner: 

Petition for Immigrant Abused Child Pursuant to Section 204(a)(1)(A)(iv) of the 
Immigration and Nationality Act, 8 U.s.c. § l1S4(a)(1)(A)(iv) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the 
documents related to this matter have been returned to the office that originally decided your case. Please 
be advised that any further inquiry that you might have concerning your case must be made to that office. 

Thank you, 

e 
Chief, Administrative Appeals Office 

www.uscis.gov 



DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. The 
matter is now before the Administration Appeals Office (AAO) on appeal. The AAO will withdraw 
the director's decision, and will remand the matter for entry of a new decision. 

The petitioner seeks immigrant classification pursuant to section 204(a)(I)(A)(iv) of the 
Immigration and Nationality Act (the Act), 8 U.S.c. § 1154(a)(I)(A)(iv), as an alien battered or 
subjected to extreme cruelty by his United States citizen stepparent. 

The director denied the petition for failure to establish a qualifying relationship with a U.S. 
citizen parent because the petitioner'S mother and former stepfather divorced before the petition 
was filed. Counsel timely submits a Form I-290B, Notice of Appeal or Motion, and a brief in 
support of the appeal. 

Applicable Law 

Section 204(a)(I)(A)(iv) of the Act provides, in pertinent part, that an alien who is the child of a 
citizen of the United States, or who was a child of a United States citizen parent who within the past 
2 years lost or renounced citizenship status related to an incident of domestic violence, and who is a 
person of good moral character, who is eligible to be classified as an immediate relative under 
section 201 (b )(2)(A)(i), and who resides, or has resided in the past, with the citizen parent may file a 
petition with the Attorney General under this subparagraph for classification of the alien (and any 
child of the alien) under such section if the alien demonstrates to the Attorney General that the alien 
has been battered by or has been the subject of extreme cruelty perpetrated by the alien's citizen 
parent. 

Section 101 (b )(1) of the Act, 8 U.S.c. § 1101(b )(1), defines a child as, in pertinent part: 

an unmarried person under 21 years of age who.is ... (B) a stepchild, whether or 
not born out of wedlock, provided the child had not reached the age of 18 years at 
the time the marriage creating the status of stepchild occurred. 

In 2005, Congress amended the self-petitioning provisions for abused children to extend 
eligibility to individuals who failed to file before turning 21 due to the abuse. Section 
204(a)(I)(D)(v) of the Act states: 

For purposes of this paragraph, an individual who is not less than 21 years of age, 
who qualified to file a petition under subparagraph (A)(iv) or (B)(iii) as of the day 
before the date on which the individual attained 21 years of age, and who did not file 
such a petition before such day, shall be treated as having filed a petition under such 
subparagraph as of such day if a petition is filed for the status described in such 
subparagraph before the individual attains 25 years of age and the individual shows 
that the abuse was at least one central reason for the filing delay .... 

Section 204(a)(1)(J) of the Act further states: 
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In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) or clause (ii) 
or (iii) of subparagraph (B), or in making determinations under subparagraphs (C) 
and (D), the [Secretary of Homeland Security] shall consider any credible evidence 
relevant to the petition. The determination of what evidence is credible and the 
weight to be given that evidence shall be within the sole discretion of the [Secretary 
of Homeland Security]. 

In these proceedings, the petitioner bears the burden of proof to establish his eligibility by a 
preponderance of the evidence. Matter of Chawathe, 25 I&N Dec. 369, 375 (AAO 2010). The 
AAO conducts appellate review on a de novo basis. See Soltane v. DOl, 381 F.3d 143, 145 (3d 
Cir. 2004). 

Facts and Procedural History 

The petitioner was born in Mexico on August 29, 1985. The petitioner's biological mother 
married A_A_,l the abusive United States citizen, on October 14, 1995 when the petitioner was 
10 years old. The petitioner entered the United States on or about August 1998 and resided with 
his biological mother and stepfather from August 1998 until July 2008. On May 15, 2009 a 
Final Decree of Divorce was filed terminating the marriage between the petitioner's biological 
mother and stepfather. On July 19, 2010, when the petitioner was 24 years old, he filed the Form 
1-360, Petition for Amerasian, Widow(er) or Special Immigrant. The director denied the petition 
on February 2, 2011 determining that a qualifying relationship did not exist between the 
petitioner and his stepfather when the petition was filed on July 19, 2010. Counsel for the 
petitioner timely filed a Form 1-290B and submitted a supplemental brief. Counsel asserts that as 
the petitioner's biological mother married the stepparent prior to the petitioner turning 18, a 
child/parent relationship was established. Counsel contends that there is no provision requiring a 
child to file the Form 1-360 self-petition before the termination of the marriage that created the 
stepchild/stepparent relationship. Counsel also claims that the petitioner's delay in tiling the 
Form 1-360 was caused by the abuse perpetrated by A-A-. 

The Petitioner Had a Qualifying Relationship with his Former Stepfather 

The director erroneously cited section 204(a)(1)(A)(vi) of the Act as precluding eligiblity for a 
child self-petitioner whose parent and step-parent divorce prior to when the Form 1-360 is filed. 
Subsection 204(a)(1)(A)(vi) of the Act predates the late-filing provision at subsection 
204(a)(1)(D)(v) of the Act and the provisions must be read together. The language of section 
204(a)(1)(D)(v) of the Act clearly allows petitioners to file between the ages of 21 and 25 if they 
met all the requirements for a child self-petitioner at section 204(a)(1)(A)(iv) of the Act as of the 
day before their twenty-first birthday, including having a qualifying parent-child relationship 
(and establish that the abuse was a central reason for the filing delay). Subsection 
204(a)(1)(A)(vi) of the Act clarifies that for any petition filed before a child's twenty-first 
birthday, the divorce of the abuser from the child's biological parent after the petition was filed 
will not adversely affect the approval of the petition. If subsection 204(a)(1)(A)(vi) of the Act 

1 Name withheld to protect the individual's identity. 
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were read to impose an additional requirement that a parent's divorce must post-date filing for 
petitioners between the ages of 21 and 25, it would exclude those aliens for whom Congress 
specifically extended eligibility in 2005 by adding the late-filing provision of subsection 
204(a)(1)(D)(v) of the Act. See Dada v. Mllkasey, 544 U.S. 1, 16 (2008) (statutory provisions 
are not read in isolation, but in connection with the statute as a whole); Crandon v. United States, 
494 U.S. 152, 158 (1990) ("In determining the meaning of the statute, we look not only to the 
particular statutory language, but to the design of the statute as a whole and to its object and 
policy"). 

Accordingly, the director improperly required that the petitioner establish the existence of a 
qualifying relationship between the petitioner and his stepfather when the petition was filed on 
July 19, 2010. No such requirement exists, as section 204(a)(I)(D)(v) of the Act clearly states 
that self-petitioners over twenty-one "who qualified to file a petition under subparagraph 
(A)(iv)" as of the day before they turned twenty-one, but did not then file "shall be treated as 
having filed a petition under such subparagraph" if the self-petitioner files before turning 25 and 
"shows that the abuse was at least one central reason for the filing delay." 8 U.S.c. 
§ 1154(a)(1)(D)(v). Accordingly, individuals who met all the eligibility requirements for 
self-petitioning abused children, including a qualifying relationship with a U.S. citizen parent, as 
of the day before their twenty-first birthday do not lose eligibility after that date provided they 
meet the additional requirements to excuse a late filing. 

In this matter, the petitioner has established that he qualified for classification under section 
204(a)(I)(A)(iv) of the Act as of the day before he turned 21. The record shows that the 
petitioner's former stepfather is a U.S. citizen. The petitioner's mother and former stepfather 
married when he was ten years old and he consequently met the definition of a "child" at section 
101(b )(1 )(B) of the Act. The petitioner resided with his biological mother and stepfather from 
August 1998 until July 2008 when he was 22 years old. The evidence in the record establishes 
that the petitioner was subjected to battery and extreme cruelty prior to reaching his twenty-first 
birthday on August 29, 2006. Thus, the record is sufficient to establish that the petitioner is 
eligible as a self-petitioning child, as he met all the requirements for self-petitioning abused 
children, including a qualifying relationship with a U.S. citizen parent, as of the day before his 
twenty-first birthday. The director's decision to the contrary is withdrawn. 

Although the petitioner has established that he was eligible to file the Form 1-360 as of the day 
before his twenty-first birthday, the record fails to establish that the abuse was at least one 
central reason for the filing delay. Accordingly, the matter shall be remanded to the director to 
address this issue of eligibility. We note that the petitioner's July 8, 2010 affidavit does not 
provide an explanation for his delay in filing the Form 1-360 until July 19, 2010, over two years 
after he and his family ceased living with his former stepfather. 

Conclllsion 

The petitioner has established that he was eligible to file the instant Form 1-360 as of the day 
before his twenty-first birthday; however, the record does not contain sufficient evidence that 
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the abuse was one central reason for the filing delay. As the director's denial decision did not 
address the filing delay, we shall remand the matter for entry of a new decision. The director 
may request any additional evidence he deems necessary prior to issuing a new decision in this 
matter. As always, the burden of proving eligibility for the benefit sought remains entirely with 
the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. 

ORDER: The director's decision is withdrawn. The matter is remanded to the director for 
entry of a new decision, which if adverse to the petitioner, shall be certified to the 
AAO for review. 


