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DISCUSSION: The service center director denied the immigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner seeks immigrant classification under section 204(a)(1)(A)(iv) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1154(a)(1)(A)iv), as an alien child battered or subjected to
extreme cruelty by her U.S. citizen parent.

The director determined that the petitioner had not established a qualifying relationship with her
former stepfather and denied the petition accordingly.

On appeal, counsel asserts that at the time the petition was filed, the petitioner had a qualifying
relationship with her former stepfather because she was a derivative beneficiary of her mother’s
petition.

Applicable Law
Section 101(b)(1) of the Act, 8 U.S.C. § 1101(b)}(1), defines a child as, in pertinent part:
an unmarried person under 21 years of age who is —
(A) a child born in wedlock;

(B) a stepchild, whether or not born out of wedlock, provided the child had not reached the
age of 18 years at the time the marriage creating the status of stepchild occurred.

Section 204(a)(1)(A)iv) of the Act provides, in pertinent part, the following:

An alien who is the child of a citizen of the United States, or who was the child of a United
Statcs citizen parent who within the past 2 years lost or renounced citizenship status related to
an incident of domestic violence, and who is a person of good moral character, who is cligible 10
be classified an immediate relative under section 201(b)}(2)(AXi), and who resides, or has
resided in the past, with the citizen parent may file a petition with the [Secretary of Homeland
Security] under this subparagraph for classification of the alien (and any child of the alien)
under such section if the alien demonstrates to the [Secretary of Homeland Security] that the
alien has been battered by or has been the subject of extreme cruelty perpetrated by the alien’s
citizen parent. . . .

Section 204(a)(1)(D)v) of the Act provides a late-filing waiver for individuals meeting the
following requirements:

For purposcs of this paragraph, an individual who is not less than 21 years of age, who
qualified to file a petition under subparagraph (A)(iv) or (B)(iii) as of the day before the date
on which the individual attained 21 years of age, and who did not file such a petition before
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such day, shall be treated as having filed a petition under such subparagraph as of such day if
a petition is filed for the status described in such subparagraph before the individual attains
25 years of age and the individual shows that the abuse was at least one central reason for the
filing delay. . . .

Section 204a)(1)()) of the Act states, in pertinent part:

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) or clause (i) or (iii) of
subparagraph (B), or in making determinations under subparagraphs (C) and (D), the [Secretary
of Homeland Security] shall consider any credible evidence relevant to the petition. The
determination of what evidence is credible and the weight to be given that evidence shall be
within the sole discretion of the [Secretary of Homeland Security].

Facis and Procedural History

The record in this case provides the following pertinent facts and procedural history. The petitioner
is a citizen of Hungary who was born on June 21, 1980 to her mother and biological father who
later divorced. In 1997, when the petitioner was 17 years old, her mother married A- K-', u citizen
of the United States. A-K- died on November 23, 1998, The petitioner’s mother filed a Form [-360
self-petition” on March 12, 2003 when the petitioner was 22 years old. The petitioner filed the
instant Form 1-360 on May 4, 2009 when she was 28 years old.

Analysis

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). A full review of the record shows that the petitioner is not eligible for immigrant
classification under section 204(a){ 1)(A)(iv) of the Act as the abused child of a U.S. citizen. Contrary
to counsel’s claim on appeal, the petitioner was never a derivative beneficiary of her mother’s Form I-
360 self-petition because she was over 21 years old at the time that petition was filed. Accordingly,
she is not eligible for the age-out provision of section 204(a)(1)(D)(1)(ILI) of the Act.

Although the director indicated that the petitioner did not have a qualifying relationship with her
stepfather at the time the instant self-petition was filed, he did not address her eligibility under the
late-filing provisions of section 204(a)(1}(D)(v) of the Act. The record indicates that before she
turncd 21, the petitioner had a qualifying relationship with her stepfather and met the other
requircments for immigrant classification as an abused child at scction 204(a)(1}(A)(iv) of the Act.
Nonetheless, the petitioner is ineligible for immigrant classification under that provision becausc
she did not file her petition until she was 28 years old and she has not shown that her stepfather’s
abuse was 4 central rcason for the delay. Section 204(a){1)(D)}v) of the Act excuses the late-filing
of a self-petition only until the self-petitioner reaches the age of 25 and demonstrates that the abusce

! Name withheld to protect individual’s identity.
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was at least one central reason for the delay in filing. The petitioner is consequently ineligible for
immigrant classification under section 204(a)(1)(A)(iv) of the Act.

On appeal, counsel also asserts that the petitioner remains eligible for immigrant classification due
to the surviving relative provisions of section 204(1) of the Act. That provision pertains to the
adjudication of immigrant visa petitions and adjustment of status applications for the beneficiary
when the U.S. citizen petitioner dies while the visa petition was pending or after the visa petition
was approved, but before the beneficiary adjusted status. Counsel fails to articulate how section
204(1) of the Act applies to the instant case, a self-petition filed by the petitioncr over 10 years after
her siepfather’s death.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely
with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met and
the appeal will be dismissed.

ORDER: The appeal is dismissed. The petition remains denied.




