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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the 
Administrative Appeals Office (AAO) summarily dismissed a subsequent appeal. The matter is 
now before the AAO on a motion to reopen and a motion to reconsider. The motion will be 
dismissed. The AAO's previous decision will be affirmed. The petition will remain denied. 

The petitioner seeks immigrant classification under section 204(a)(1)(A)(iii) of the Act, i\ U.S.c. 
§ 1154(a)(1 )(A)(iii), as an alien battered or subjected to extreme cruelty by a United States 
citizen. 

Section 204(a)(1 )(A)(iii) of the Act provides that an alien who is the spouse of a United States 
lawful permanent resident may self-petition for immigrant classification if the alien demonstrates 
that he or she entered into the marriage with the United States citizen spouse in good faith and that 
during the marriage, the alien or a child of the alien was battered or subjected to extreme cruelty 
perpetrated by the alien's spouse. In addition, the alien must show that he or she is eligible to be 
classified as an immediate relative under section 203(a)(2)(A) of the Act, resided with the abusive 
spouse, and is a person of good moral character. Section 204(a)(I)(A)(iii)(U) of the Act, 
8 U.S.c. § 1154(a)(1)(A)(iii)(II). 

The director denied the petition on March 25, 2010, determining that the petitioner had failed to 
establish that he was subjected to battery or extreme cruelty as defined in the statute and regulation 
and that he had failed to establish that he entered into the qualifying relationship in good faith. The 
petitioner timely appealed the decision to the AAO. The AAO summarily dismissed the appeal 
after determining that counsel had failed to identify any specific, erroneous conclusion of law or 
statement of fact in the director's decision. The AAO observed that counsel's argument on the 
Form 1-290B, Notice of Appeal or Motion, was that the petitioner had met his burden of proof and 
that the denial violated the petitioner's right to due process of law in an unspecified manner. 

The regulation at 8 C.F.R. § 103.5(a)(2) states, in pertinent part: "A motion to reopen must state the 
new facts to be provided in the reopened proceeding and be supported by affidavits or other 
documentary evidence" 

The regulation at 8 C.F.R. § 103.5(a)(3) states, in pertinent part: 

A motion to reconsider must state the reasons for reconsideration and be supported 
by any pertinent precedent decisions to establish that the decision was based on an 
incorrect application of law or Service policy. A motion to reconsider a decision on 
an application or petition must, when filed, also establish that the decision was 
incorrect based on the evidence of record at the time of the initial decision. 

On this instant motion to reopen and reconsider, counsel for the petitioner asserts that the petitioner 
was SUbjected to extreme cruelty as his wife had an affair with another man, forced him out of the 
marital domicile, and verbally, psychologically, and emotionally abused him. Counsel resubmits 
the petitioner's initial statement in support of the petition and resubmits aflidavits from friends 
already considered by the director. Counsel also asserts that the petitioner married his wife in a 
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large family wedding and that he married his wife in good faith. Counsel does not submit any new 
information on this issue on motion. Counsel contends that the AAO did not fully address the 
evidence of record and again avers that the denial violated the petitioner's right to due process of 
law. The director set out the deficiencies in the record regarding the petitioner's failure to establish 
that he had been subjected to battery or extreme cruelty as defined in the statute and regulation and 
regarding his failure to establish that he entered into the marriage in good faith. On appeal neither 
counsel nor the petitioner identified any specific, erroneous conclusion of law or statement of fact in 
the director's decision. Simply expressing disagreement with the director's decision is insufficient 
to establish a basis for an appeal. The record on motion does not include any further information 
or evidence that overcomes the AAO's prior decision. The petitioner has not submitted any new 
relevant and probative facts for consideration. The AAO observes that motions for the reopening of 
immigration proceedings are disfavored for the same reasons as are petitions for rehearing and 
motions for a new trial on the basis of newly discovered evidence. INS v. Doherty, 502 U.S. 314, 
323 (1992)(citingINS v. Ahlldll, 485 U.S. 94 (1988)). A party seeking to reopen a proceeding bears 
a "heavy burden." INS v. Ablldll, 485 U.S. at 110. In this matter, the petitioner has not provided 
relevant evidence sufficient to reopen the prior proceeding. 

Similarly, counsel does not submit any pertinent precedent decisions to establish that the AAO's 
prior decision was based on an incorrect application of law or United States Citizenship and 
Immigration Services' (USCIS) policy based on the evidence of record at the time of the initial 
decision. Counsel does not support his assertion that the denial violated the petitioner's due 
process rights. A review of the record and the director's adverse decision indicates that the 
director properly applied the statute and regulations in this matter and the AAO properly 
summarily dismissed the appeal when no new evidence or relevant argument was submitted. 
Again, the petitioner's primary complaint is that the director denied the petition. As previously 
discussed, the petitioner has not met his burden of proof and the denial was the proper result 
under the statute and regulation. The petitioner's due process claim is without merit and the 
motion fails to satisfy the requirements of a motion to reconsider. 

The director properly determined that the petitioner had not established that he had been subjected 
to battery or extreme cruelty and that he had not entered into the marriage in good faith. As no 
further evidence was submitted on appeal and no specific erroneous conclusion of law or statement 
of fact was identified on appeal, the AAO concurred in the director's decision and summarily 
dismissed the appeal. The record on motion continues to lack probative evidence establishing that 
the petitioner was subjected to battery or extreme cruelty by his United States citizen wife and that 
he entered into the marriage in good faith. The record on motion does not include evidence or 
pertinent precedent decisions establishing that either the director or the AAO misinterpreted the 
evidence of record. The evidence fails to satisfy the requirements of a motion to reopen or a 
motion to reconsider. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.c. § 1361. The regulation at 8 C.F.R. § 103.5(a)(4) states: "[a] motion that does not meet 
applicable requirements shall be dismissed." Accordingly, the motion will be dismissed. the 
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proceedings will not be reopened, and the previous decisions of the director and the AAO will be 
affirmed. 

ORDER: The motion is dismissed. The director's March 25, 2010 decision and the AAO·s 
November 18, 2010 decision are affirmed. The petition remains denied. 


