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DISCUSSION: The service center director denied the immigrant visa petition and affirmed his denial
in response to a subsequent notion to reoper wnd reconsider.  The matter is now before the
Administrative Appeals Oftice (AAQ) on appeal. The appeal will be dismissed.

The petitioner seeks immigrant classification under section 204(a)( 1)(A)ii) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1154(a)(1 )} AXiii). as an alien battered or subjected to extreme
cruelty by a United States citizen.

The director dented the pelition on the basis of his determination that the petitioner had failed to
establish that his wite subjected him o batlery or extreme cruelty during their marriage. On appeal,
counsel submits a brief.

Applicable Law

Section 204¢a)(1)(AXiii) of the Act provides that an alien who is the spouse of a United States citizen
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a
child of the alien was battered or subjectzd to exireme cruelty perpetrated by the alien’s spouse. In
addition, the alien must show that he or she is eligible 10 be classified as an immediate relative under
section 201{(b)(2)AXi) of the Act, resided with the abusive spouse, and is a person of good moral
character. Section 204(a) 1) A)(iii)I1) of the Act. 8 U.S.C. § 1154(a)( 1A )(ID).

Section 204{a)(1)(I} of the Act. 8 ULS.C. § 11540 1)(J) states, in pertinent part, the following:

In acting on petitions filed under clause (iii} or (iv) of subparagraph (A) . . ., or in
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland
Security] shall consider any credible evidence relevant 1o the petition. The
determination of what evidence is credible and the weight to be given that evidence
shall be within the sole discretion of the |Secretary of Homeland Security].

The eligibility requirements are explained further at 8 C.F.R. § 204.2(c)(1). which states, in
pertinent part, the following:

(viy  Battery or extreme cruelty  For he purpose of this chapter, the phrase “was
battered by or was the subject ol extreme cruelty™ includes, but is not limited
to. being the victim of any act or threatened act of violence, including any
forceful detention, which results or threatens to result in physical or mental
injury.  Psychological or sexual abuse or exploitation, including rape,
molestation, incest (if the victim is a minor), or forced prostitution shall be
considered acts of violence. Other abusive actions may also be acts of
violence under ccrtain circumstances, including acts that, in and of
themselves, may not initially appear violent but that are a part of an overall
pattern of violence. The qualitying abuse must have been committed by the
citizen ... spouse, muxt have been perpetrated against the
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self-petitioner ... and must have taken place during the self-petitionet’s
marriage to the abuser.

The evidentiary standard and guidelines for a selt-petition filed under section 204(a)(1)(A)(iii) of
the Act are explained further at 8 C.F.R. § 704.2{:2), which states. in pertinent part, the following:

Fvidence for a spousal self-petition -

(i) General.  Self-petitioners are encouraged to submit primary evidence
whenever possible. The Service will consider, however. any credible
evidence relevant to the petition. The determination of what evidence 1s
credible and the weight (o be given that evidence shall be within the sole
discretion of the Service.

(iv)  Abuse. Lvidence of abuse may include, but is not limited to, reports and
aftidavits from police, judges and other court officials, medical personnel,
school officials. clergy., social workers, and other social service agency
personnel. Persons who have obtained an order of protection against the
abuser or have taken other legal steps to end the abuse are strongly
cneouraged to submit copies of the relating legal documents. Evidence that
the abuse victim sought safe-haven in a battered women's shelter or similar
refuge may be relevant, as may a combination of documents such as a
photograph of the visibly injured self-petitioner supported by affidavits.
Other forms of credible velevant cvidence will also be considered.
Documentary proof of non-guaiiiving abuses may only be used (o establish a
pattern of abuse and violence and to support a claim that qualitying abuse
also occurred.

Pertinent Facts and Procedural History

The petitioner, a citizen of Pakistan, married S-Y-.' a citizen of the United States, on March 24, 1997.
He filed the instant Form [-360 on October 27, 2008. The director issued two subsequent requests for
additional evidence, to which the petitioner. through counsel, filed timely responses. After considering
the evidence of record, including the petitioner’s responses to his requests for additional evidence, the
director denied the petition on August 31, 2010,

Counsel filed a motion to reopen and reconsider on October 1. 2010. The director granted the motion
and. on December 15, 2010, affirmed his decision denying the petition. The petitioner filed the instant
appeal on January 13, 201 1.

' Name withheld to protect individual's identity.
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The AAO conducts appellate review on a de nove basis. See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004). Upon review of the entire rccord, we find that the petitioner has failed to overcome the
director’s ground for denying this petition.

Baitery or Extreme Cruelty

In his October 22, 2008 statement submitted at the time he filed the petition, the petitioner stated
that S-Y- abused him: started fights with him: called him names; and threatened his immigration
status. He claimed in his September 28. 201 statement that S-Y- hit him on three occasions and
threatened his immigration status.

I B . osc Scptember 28, 2009 letters were nearly identical to one

another, stated that S-Y- abused drugs and alcohol; had extramarital affairs; abused the petitioner
physically and verbally; and threatened his immigration status. and 1IIINEGEGEE
whose September 28, 2009 letters were also nearly identical to one another, made similar claims.

Dr. I t2t<d in her September 28. 2009 letter that the petitioner suffers from major
depressive disorder and severe psychosis related to his divorce proceedings and mental troubles.

Finally, the record contains an evaluation from Dr. [ NIINEEEE 2 social worker and former
practicing psychotherapist who interviewed the petitioner on September 22, 2010. According to|JJli}
B thc petitioner told him during their session that S-Y- used illicit substances; was unfaithful;
pushed, shoved, and hit him; threw things at him; poured tea on him; threatened him; humiliated
him in public; threatened his immigration status; stayed out late; isolated him; called him names;
criticized his religious beliefs; and extorted money from him. [ stated that the petitioner
suffers from Posttraumatic Stress Disorder and chronic depression as a result of S-Y-'s
mistreatment.

Upon review, the relevant evidence docs not establish that S-Y- subjected the petitioner to battery
or extreme cruelty during their marriage.  +ha petitioner’s claim of battery is inconsistent. As
noted, the petitioner made no claims of physical abuse in his October 22, 2008 statement. However,
in his September 28, 2010 statement, he claimed that S-Y- hit him on three occasions. He then told
Fthat S-Y- pushed and shoved him, hit him, threw things at him, and poured tea on him.
1¢ tecord therefore contains three distinct versions of the alleged physical abuse, and this
inconsistency diminishes the probative value of the petitioner’s testimony regarding the alleged
battery. Nor is the testimony of the petitioner’s aftiants persuasive. The testimony of
I N s ocrcral, and lacks probative details regarding
specific incidents of abuse. Moreover, the statements of Mr. NI and Mr. I as well as
those of NN and I 2rc ncarly identical to one another, which raises questions
regarding their true authorship and diminishes their probative value. For all of these reasons, the
petitioner has ftailed to demonstrate that he was battered by S-Y- during their marriage.

Nor does the relevant evidence establish that S-Y-"s behavior constituted extreme cruelty. To quality
for immigrant classification under section 204(a)(1 }(A)(in) of the Act, the statutc and regulation
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reclluire that the non-physical cruelty be extreme. See Hernandez v. Asherofi, 345 F.3d 824, 840
(9" Cir. 2003) (interpreting the definition oi extreme cruelty at 8 C.F.R. § 204.2(c)(1)(vi)). Even if
the testimony of the petitioner and that of his affiants were not of limited probative value, it would
still not establish that S-Y-'s alleged misconduct constituted extreme cruelty because it lacks
probative, detailed information regarding specific incidents of such abuse.

Nor are counsel’s assertions on appeal persuasive. Counsel states that the director erred 1n holding
that S-Y- abused drugs, and claims that the petitioner suffered “mental torture and agony™ as a
result of her “violent behavior,” not drug abuse. However, the record supports the director’s
determination o IENEE_——_— N (| noted that
S-Y- used controlled substances. Regardless ol whether or not S-Y- abused drugs, the relevant
evidence does not support counsel’s claim thot ©-V- engaged in “violent behavior”™ or otherwise
subjected the petitioner to battery or extreme crueliy.

Counsel’s assertion that ‘have no reason to
lie” does not address in any meaningful way the issue of why the statements of and

I :nd those of [ and IR ore nearly identical to one another and lack

any probative description of battery or extreme cruelty.

While we do not question the professional qualifications of eitherf their
letters do not establish that S-Y- abused the petitioner during their marriage. letter does
not link any malady suffered by the petitioner to any abuse perpetrated by 8-Y-, and —
letter is based upon the testimony of the petitioner. whose testimony regarding the alleged abuse is
of limited probative value.

The relevant evidence fails to demonstrate that S-Y- subjected the petitioner to battery or extreme
cruelty during their marriage as defined in the regulation at 8 C.F.R. § 204.2(c)(1)(vi) and as required
by section 204(a) D{A) 1)} D{bb) of the Act.

Conclusion
The petitioner has failed to establish that S-Y- subjected him to battery or extreme cruelly during
their marriage as required by section 204(a) 1) AMii1)(D(bb) of the Act. Accordingly, the petitioner

1s ineligible for immigrant classification under section 204(a)(1)(A)(iii) of the Act. and this petition
must rematn denied.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed.




