
identifying data deleted to 
prevent clearly unwarranted 
invasion of personal privacy 

PUBLIC COpy 

DATE: JUH 0 2 20\\ Office: VERMONT SERVICE CENTER 

INRE: Petitioner: 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachus.:rts Ave., N.W., MS 2090 
WashiIl!!:ton. DC 20529·2090 

u.s. Citizenship 
and Immigration 
Services 

PETITION: Petition for Immigrant Abused Spouse Pursuant to Section 204(a)(1)(A)(iii) of the 
Immigration and Nationality Act, 8 U.S.C. § l1S4(a)(1)(A)(iii) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 

related to this matter have been returned to the office that originally decided your case. Please be advised that 

any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 

information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 

specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 

submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or Motion, 

with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed within 

30 days of the decision that the motion seeks to reconsider or reopen. 

rry hew 

hief, Administrative Appeals Office 

www.uscis.gov 



'-Page 2 

DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. The petition remains denied. 

The petitioner seeks immigrant classification under section 204(a)(1)(A)(iii) of the Immigration and 
Nationality Act (the Act), 8 U.S.c. § 1154(a)(1)(A)(iii), as an alien battered or subjected to 
extreme cruelty by a United States citizen. 

The director determined that the petitioner had not established that he had jointly resided with a 
United States citizen, that he had been subjected to battery or extreme cruelty perpetrated by the 
United States citizen spouse, or that he had entered into the marriage in good faith. On appeal, 
counsel submits a Form I-290B, Notice of Appeal or Motion, a supplemental brief, and 
additional documentation. 

Applicable Law and Regulations 

Section 204(a)(1)(A)(iii) of the Act provides that an alien who is the spouse of a United States 
citizen may self-petition for immigrant classification if the alien demonstrates that he or she entered 
into the marriage with the United States citizen spouse in good faith and that during the marriage, 
the alien or a child of the alien was battered or subjected to extreme cruelty perpetrated by the 
alien's spouse. In addition, the alien must show that he or she is eligible to be classified as an 
immediate relative under section 201(b )(2)(A)(i) of the Act based on his or her relationship to the 
abusive spouse, resided with the abusive spouse, and is a person of good moral character. Section 
204(a)(1)(A)(iii)(II) of the Act, 8 U.S.c. § 1154(a)(1)(A)(iii)(II). 

Section 204( a )(1 )(1) of the Act states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) ... , or in 
making determinations under subparagraphs (C) and (D), the [Secretary of 
Homeland Security] shall consider any credible evidence relevant to the petition. 
The determination of what evidence is credible and the weight to be given that 
evidence shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are explained in the regulation at 8 C.F.R. § 204.2(c)(1), which states, 
in pertinent part: 

(v) Residence . ... The self-petitioner is not required to be living with the abuser 
when the petition is filed, but he or she must have resided with the abuser ... in 
the past. 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited to, 
being the victim of any act or threatened act of violence, including any forceful 
detention, which results or threatens to result in physical or mental injury. 
Psychological or sexual abuse or exploitation, including rape, molestation, incest 
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(if the vIctim is a minor), or forced prostitution shall be considered acts of 
violence. Other abusive actions may also be acts of violence under certain 
circumstances, including acts that, in and of themselves, may not initially appear 
violent but that are a part of an overall pattern of violence. The qualifying abuse 
must have been committed by the citizen ... spouse, must have been perpetrated 
against the self-petitioner ... and must have taken place during the self
petitioner's marriage to the abuser. 

* * * 
(ix) Good faith marriage. A spousal self-petition cannot be approved if the self
petitioner entered into the marriage to the abuser for the primary purpose of 
circumventing the immigration laws. A self-petition will not be denied, however, 
solely because the spouses are not living together and the marriage is no longer 
viable. 

The evidentiary guidelines for a self-petition under section 204(a)(1)(A)(iii) of the Act are set forth 
in the regulation at 8 C.F.R. § 204.2( c )(2), which states, in pertinent part: 

Evidence for a spousal self-petition -

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to 
the petition. The determination of what evidence is credible and the weight to be 
given that evidence shall be within the sole discretion of the Service. 

* * * 
(iii) Residence. One or more documents may be submitted showing that the self
petitioner and the abuser have resided together . . .. Employment records, utility 
receipts, school records, hospital or medical records, birth certificates of children ... , 
deeds, mortgages, rental records, insurance policies, affidavits or any other type of 
relevant credible evidence of residency may be submitted. 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, school 
officials, clergy, social workers, and other social service agency personnel. 
Persons who have obtained an order of protection against the abuser or have taken 
other legal steps to end the abuse are strongly encouraged to submit copies of the 
relating legal documents. Evidence that the abuse victim sought safe-haven in a 
battered women's shelter or similar refuge may be relevant, as maya combination 
of documents such as a photograph of the visibly injured self-petitioner supported 
by affidavits. Other forms of credible relevant evidence will also be considered. 
Documentary proof of non-qualifying abuses may only be used to establish a 
pattern of abuse and violence and to support a claim that qualifying abuse also 
occurred. 

* * * 
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(vii) Good faith marriage. Evidence of good faith at the time of marriage may 
include, but is not limited to, proof that one spouse has been listed as the other's 
spouse on insurance policies, property leases, income tax forms, or bank accounts; 
and testimony or other evidence regarding courtship, wedding ceremony, shared 
residence and experiences. Other types of readily available evidence might 
include the birth certificates of children born to the abuser and the spouse; police, 
medical, or court documents providing information about the relationship; and 
affidavits of persons with personal knowledge of the relationship. All credible 
relevant evidence will be considered. 

Facts and Procedural History 

The petitioner is a native and citizen of Pakistan. He entered the United States on January 6, 
1999 as a nonimmigrant B1 visitor with temporary authorization to remain in the United States 
until February 4, 1999. On May 9, 2003, he was placed in removal proceedings before an 
immigration judge. On November 3, 2004, he married K_J_,l the claimed abusive United States 
CItIzen. On January 3, 2005, K-J- filed a Form 1-130, Petition for Alien Relative, on the 
petitioner's behalf. On July 19, 2006 the couple was interviewed regarding their marriage and 
on June 19, 2007, the Form 1-130 was denied. On September 23, 2008, the petitioner filed the 
instant Form 1-360, Petition for Amerasian, Widow(er) or Special Immigrant. On November 6, 
2009, the director issued a request for evidence (RFE). Upon review of the record, including the 
petitioner's response to the RFE, the director determined that the petitioner had not established 
that he had jointly resided with K-J-, that he had been subjected to battery or extreme cruelty 
perpetrated by K-J-, or that he had entered into the marriage in good faith. Although the director 
references the applicability of section 204(g) of the Act to this matter, he does not make a 
specific determination regarding the petitioner's eligibility for an exemption under section 
245(e)(3) of the Act. Counsel for the petitioner timely submits a Form I-290B, a supplemental 
brief, the petitioner's affidavit, an article on domestic violence, and photocopies of photographs. 

Residence 

The petitioner in this matter indicated on the Form 1-360 that he jointly resided with K-J- from June 
2002 to June 2006. The petitioner noted on the Form 1-360 that their last joint residence was at" 

in New Jersey. Once the petitioner's divorce from her first husband was 
on November 3,2004. The petitioner's marriage certificate shows the 

couple's address as in New York. The petitioner indicated in his personal 
statement that K-J- told him that he needed to move out of the apartment on or about January 3, 
2006 or she would have him deported. The petitioner noted that as the lease was in his name he told 
her she could move out instead. The petitioner stated that when the lease expired in April 2006, he 
moved to his friend's house and K-J- moved to her friend's house. The petitioner apparently listed 
his new address as the couple's joint address on the Form 1-360 although his testimony indicated 
that the couple no longer lived together after April 2006. Thus, documents dated subsequent to 
April 2006 are not relevant to establishing the couple's joint residence. The petitioner's submission 

1 Name withheld to protect the individual's identity. 
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of documents addressed to both parties at a new address when he knew his wife was not living at 
the new address undermines the credibility of his testimony. 

The record included K-J-'s 2003 tax return listing the address and an April 

2003 bank statement addressed to K-J- at the~=~::::~=.~Th~ e record also included 
uncertified 2004, 2005, and 2006 tax returns listing the address and the couple 
as married filing jointly. 

The petiti~ided affidavits from friends and family for the record. In an undated 
statement, ~ declared that the petitioner would invite him to his house that he shared 
with K-J- for and that the 'tioner bought K-J- a house and a car. In the undated 
statement the couple declared that after the petitioner married they 
no longer were able to stay at the petitioner's house as they were not welcomed by K-J- but that 
they visited once and found K-J- rude and disrespectful. In the undated statement of_ 
he declared that whenever he visited the couple's home K-J- would purposefully disappear and it 
was "evident that she left the house." In a second statement signed by dated January 
11, 2010, _ stated that the couple lived together with K-J-'s daughter and that he had 
visited them before and after the couple married. The record also included a January 9, 2010 
statement signed by 
apartments, who declared that the petitioner, K-J- and her '-'u, .. F. ... ". 

March 2002 to J 2006. The statements of 
do not reference visi 

Counsel asserts that the petitioner lacked access to his wife's documentation and that this also 
reflects the cultural norms of the petitioner's household. Counsel contends that the United States 
Citizenship and Immigration Services' (USCIS) officer failed to properly review the documentation 
submitted. The petitioner's affidavit submitted on appeal does not include information related to the 
couple's claimed joint residence. 

Upon review of the information in the record, we concur with the director's assessment of the 
evidence. The petitioner testified that prior to their marriage: K-J-lived in San Diego; she moved to 
New York sometime in June 2002; three to four weeks after moving to New York, she returned to 
Karachi to pick up her daughter and remained in Pakistan for a month before returning to New 
York; a few months later she moved to Madrid, Spain and after a month called the petitioner to tell 
him she had returned to New York and was living with her aunt, but wanted to get back together 
with him. The petitioner also noted that the couple took a trip together prior to their marriage to Las 
Vegas and San Diego. It is not possible to discern from the petitioner's testimony where K-J
resided in 2002 and 2003. Although the record includes a 2003 tax return and an April 2003 bank 
statement showing K-J-'s address as the address, these documents are 
insufficient to demonstrate that K-J- resided at this address prior to her marriage to the petitioner. 
The petitioner also provided photocopies of uncertified tax returns for 2004, 2005, and 2006 to 
demonstrate that the couple resided together during marriage. However, receiving mail at a 
particular address is insufficient to establish that an individual resided at the address. 
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The declarants who submitted testimony on the petitioner's behalf do not include detailed 
information regarding the petitioner and K-J-'s claimed joint residence. In addition, 
provides statements that contain elements that are contradictory. He initially indicated that 
whenever he visited the couple's home, K-J- would purposefully disappear and it was evident 
that she had left the house and in his subsequent affidavit indicated that he had~ 
after the marriage and that they lived together with K-J-'s daughter. ____ 

provides information that contradicts the petitioner's statements, by 
declaring that the couple resided together from March 2002 to January 2006. The declarants' 
statements when reviewed in total do not provide a consistent detailed account of the couple's 
claimed joint residence and thus are not probative in establishing the couple's claimed joint 
residence. Similarly, the petitioner failed to provide probative testimony regarding the claimed 
joint residence. He does not describe their jointly-owned belongings if any, he does not describe 
their home furnishings, and he does not address the sleeping arrangements of the family 
members. He does not provide the necessary probative, consistent detail to establish that the 
couple resided together during the marriage. Counsel's contention that the lack of documentary 
evidence is indicative of the cultural norms and the petitioner's lack of access to his wife's 
documentation does not eliminate the necessity of providing probative credible testimony in 
support of his claim. Upon review of the totality of the information in the record, the record fails 
to establish that the petitioner resided with the claimed abuser. 

Battery and/or Extreme Cruelty 

The petitioner has not established that he was subjected to battery or extreme cruelty perpetrated 
by K-J-. The petitioner initially stated that after the couple married in November 2004, K-J
decided to get a real estate license and after a few months of working she attended a seminar in 
Florida for a week. The petitioner indicated that while she was gone she refused to return his 
phone calls and after she came back from the seminar she started avoiding him and withheld sex 
from him for no reason. A few weeks later he overheard her tell a friend that she had an 
abortion. He confronted her with what he heard and she became indigent and told him it was a 
miscarriage. The petitioner indicated that the marital relationship worsened after this and he 
found out K-J- was having an affair. He noted that when he confronted her with this allegation 
she denied it but also called him demeaning derogatory names. The petitioner noted that K-J
celebrated New Year with her friends and he could not get in touch with her while she was out 
and the next day, K-J- asked him to move out of the apartment or she would call the cops and 
have him deported. The petitioner indicated that as the lease was in his name, he told her she 
could move out if she wanted to. The petitioner stated that between January 2006 and April 
2006, K-J- "made life very unbearable for [him] to the point where [he] felt like killing [himself). 
The petitioner noted that the verbal insults continued and when his friends came to visit, she 
refused to be bothered with them. He declared that K-J- would call his job and check on him 
several times a day for no reason. The petitioner stated that they moved to different places when 
the lease was up in April 2006 and shortly after they moved out of their apartment, K-J
threatened that she would not attend his adjustment interview if he did not purchase two houses 
that were listed for sale at her job. He noted that he thought K-J- was up to no good but he did 
not think he had a choice and "[ d]eep down, [he] also hoped that this would help [them] get back 
together." The petitioner stated that after the closing, K-J- moved into one of the houses with 
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another man and he lived in the second house and fixed it up. The petitioner noted that she also 
told him if he wanted his car back he would have to buy her a new one. The petitioner declared 
his belief that K-J- deliberately gave wrong answers about their life together at his adjustment 
interview on July 19, 2006. 

The initial record also included a June 17, 2008 psychological assessment prepared by 

Ph.D., based on a June 9, 2008 examination . • ========= 
provides a similar history as that set out in the petitioner's affidavit. 
report however, added the petitioner's statement that after the couple separated in April 2006, 
K-J- sent him mixed by coming to visit him at his new home, sometimes spending the 
night. indicated that the petitioner exhibited many of the symptoms that 
are associated with Major Depressive Disorder as the result of multiple marital stressors and that 
the abrupt and inexplicable breakdown in the petitioner's marriage affected the petitioner's daily 
psychosocial functioning in significant ways. 

The petitioner also provided affidavits of others in support of his claim that he was subjected to 
abuse perpetrated by K-J-. In an undated statement, declared that the petitioner 
confided in him that K-J- SUbjected the petitioner to a heavy financial burden because of her 
spending habits and that when the petitioner confronted K-J- about a credit card bill, she called 
him names in front of guests. _found that K-J- was . in her conversations 
with the petitioner. In the undated statement, the couple declared 
that after the petitioner married they no longer were able to stay at the petitioner's house as they 
were not welcomed by K-J- but that they visited once and found K-J- rude and disrespectful. In 
the undated statement of he declared that whenever he visited the couple's home K
J - would purposefully disappear and it was "evident that she left the house" and that she would 
call the petitioner seven or eight times and he would hear her screaming on the phone. _ 
_ also noted that when he tried to talk to K-J- about her attitude she called the petitioner 
names and told _ to mind his own business. 

Based on the information in the record, the director determined that the petitioner had not 
established that he had been subjected to battery or extreme cruelty. 

On appeal, counsel submits the petitioner's additional statement. The petitioner states his belief 
that his previous attorney did not properly explain to him what he needed to prove to qualify as a 
battered spouse. The petitioner indicates that prior to his marriage, he realized that K -J - was 
jealous and that she expected him to provide her with an extravagant lifestyle and that she treated 
his friends with disrespect and refused to go out with them. The petitioner indicated that after 
they married the first six months of married life were similar to the situation before and that he 
remained afraid to tell her anything or she would get mad. He noted that she refused to do the 
dishes or the laundry and she did not cook for him even when his father had passed away. The 
petitioner reiterates that K-J- maxed out his credit cards and would belittle him if he complained. 
The petitioner notes that she used the car so he had to take the public transportation. The 
petitioner again notes that the couple argued about her trip to Florida and not staying in touch 
and his suspicion that she was having an affair. The petitioner adds that K-J- would throw dishes 
and she cursed and yelled at him, which made him feel ashamed and embarrassed. 
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Counsel asserts that the petitioner was subjected to extreme cruelty as K-J- attempted to control 
the petitioner through psychological means that included emotional abuse, humiliation, 
degradation, and isolation as well as economic coercion. Counsel contends that the petitioner's 
symptoms as described by are commonly seen when the individual has 
been subjected to spousal abuse. Counsel attaches an article on domestic abuse in support of her 
contention. 

Upon review of the record, the petitioner has not described any particular incident in detail that 
constitutes battery and the actions of K-J - as he and the other affiants described do not constitute 
extreme cruelty under the statute and regulation. The petitioner has failed to establish that K-J'-s 
actions were comparable to the types of acts described in the regulation at 8 C.F.R. § 
204.2(c)(1)(vi), which include forceful detention, psychological or sexual abuse or exploitation, 
rape, molestation, incest, or forced prostitution. Nor has the petitioner provided testimony 
sufficient to establish that K -J -' s behavior was part of an overall pattern of violence or coercion. 
As noted by the Ninth Circuit Court of Appeals, "[b ]ecause every insult or unhealthy interaction 
in a relationship does not rise to the level of domestic violence ... , Congress required a showing 
of extreme cruelty in order to ensure that [the law] protected against the extreme concept of 
domestic violence, rather than mere unkindness." See Hernandez v. Ashcroft, 345 F.3d 824, 840 
(9th Cir. 2003) (interpreting the definition of extreme cruelty at 8 C.F.R. § 204.2(c)(1)(vi)). In this 
matter, the petitioner's testimony and the testimony of others on his behalf fails to establish that he 
was subjected to battery or extreme cruelty perpetrated by K-J-. 

Upon review of sessment, does not provide 
examples of specific incidents that constitute extreme cruelty under the statute and regulation 
and moreover does not connect specific incidents to the petitioner's Major Depressive Disorder. 
Rather, notes that the petitioner suffered from marital stressors and that the 
breakdown of his marriage affected the petitioner's daily psychosocial functioning in significant 
ways. _ does not find that the petitioner was subjected to extreme cruelty as 
that te~tute regulations, and case law. We acknowledge counsel's opinion 
that the petitioner's symptoms are symptoms commonly seen when an individual has been 
subjected to spousal abuse; however, counsel has not provided the necessary credentials to 
support her opinion. In this matter, the petitioner was interviewed by a licensed psychologist 
who did not report that the petitioner's symptoms were causally connected to any form of 
spousal abuse, but rather to the breakdown of his marriage. The disintegration of a marriage is 
not a form of extreme cruelty as set out in the statute and regulation. 

Based upon a review of the totality of the evidence in the record, the petitioner has not established 
that he was subjected to battery perpetrated by his spouse. Neither has the petitioner provided 
probative evidence that he was subjected to verbal or mental abuse or that K-J-'s conduct 
constituted extreme cruelty. The petitioner has not established this essential element. 

Good Faith Entry Into Marriage 

In the petitioner's May 13,2008 personal statement, he indicated that he first met K-J- on June 5, 
2002 and that she stayed at his apartment in New York for two weeks and then returned to San 
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Diego to pack up her belongings and moved to New York so that they could live together. The 
petitioner noted that K-J- was still married to her first husband at this time although they had 
been separated for several years. The petitioner indicated that three to four weeks after she 
moved in she traveled to Karachi to pick up her daughter and remained in Pakistan for about a 
month before returning to New York, during this time the petitioner moved from Staten Island to 
Brooklyn. The petitioner stated that a few months after moving in, K-J- asked him to buy her a 
ticket to go the Madrid, Spain so that she could see her ex-boyfriend and he did so. The 
petitioner noted that a month after that, K-J- called him to let him know that she was back in 
New York and was living at her aunt's house and wanted to get back together with him. The 
petitioner also indicated that the couple traveled to Las Vegas and then to San Diego to finalize 
her divorce from her first husband. The record includes a copy of her divorce judgment showing 
that it was ordered on August 31, 2004 and K-J-'s marital status ended on October 7, 2004. 
Although the petitioner professes his love for K-J-, he does not provide the requisite underlying 
detail necessary to ascertain his actual intent when entering into the marriage. 

The statements of the petitioner's friends also fail to provide the necessary detail regarding their 
observations of the bona fide nature of the petitioner's marriage. Although the dec1arants note 
generally that the petitioner initially looked happy with K-J- and that he professed his love for 
her, the declarants do not provide further details of the petitioner's intent when marrying K-J-. 
The declarants do not describe any particular and specific incidents where they witnessed the 
alleged bona fides of the couple's marital relationship. 

Photographs of the couple together at their wedding and on a few other occasions do not 
demonstrate the petitioner's intent when entering into the marriage. Likewise, photocopies of 
uncertified tax returns for 2004, 2005, and 2006 when reviewed in conjunction with the other 
information in the record fail to demonstrate the petitioner's intent when entering into the 
marnage. 

Upon review, the petitioner does not provide probative testimony regarding his courtship with 
K-J-, the reasons for his decision to marry K-J-, the types of activities they enjoyed together, or 
his interactions with K-J- except as it relates to the claim of abuse. The key factor in 
determining whether a petitioner entered into a marriage in good faith is whether he or she 
intended to establish a life together with the spouse at the time of the marriage. See Bark v. INS, 
511 F.2d 1200 (9th Cir.1975). Simply stating that he married K-J- for love is insufficient to 
establish his good faith intent in entering into the marriage. He fails to provide probative 
testimony that contributes to an understanding of his intent when entering into the marriage. 
Upon review, the record in this matter does not include sufficient probative evidence establishing 
that the petitioner entered into marriage with K-J- in good faith, as required by section 
204(a)(1)(A)(iii)(I)(aa) of the Act. 

Section 204(g) of the Act 

Although the director failed to make a specific determination regarding the applicability of section 
204(g) of the Act, upon review we find that section 204(g) bars approval of this petition. Section 
204(g) of the Act states: 
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Restriction on petitions based on marriages entered while in exclusion or 
deportation proceedings. - Notwithstanding subsection (a), except as provided in 
section 245( e )(3), a petition may not be approved to grant an alien immediate 
relative status by reason of a marriage which was entered into during the period 
[in which administrative or judicial proceedings are pending], until the alien has 
resided outside the United States for a 2-year period beginning after the date of 
the marriage. 

The record in this matter shows that the petitioner married his spouse after being placed in 
removal proceedings before an immigration judge. The record does not indicate that the 
petitioner resided outside of the United States for two years after his marriage. The record does 
not include sufficient information to determine that the bona fide marriage exception to section 
204(g) of the Act applies to this petitioner. Section 245( e) of the Act states: 

Restriction on adjustment of status based on marriages entered while in 
admissibility or deportation proceedings; bona fide marriage exception. -

(1) Except as provided in paragraph (3), an alien who is seeking to receive 
an immigrant visa on the basis of a marriage which was entered into 
during the period described in paragraph (2) may not have the alien's 
status adjusted under subsection (a). 

(2) The period described in this paragraph is the period during which 
administrative or judicial proceedings are pending regarding the alien's 
right to be admitted or remain in the United States. 

(3) Paragraph(1) and section 204(g) shall not apply with respect to a 
marriage if the alien establishes by clear and convincing evidence to the 
satisfaction of the [Secretary of Homeland Security] that the marriage 
was entered into in good faith and in accordance with the laws of the 
place where the marriage took place and the marriage was not entered 
into for the purpose of procuring the alien's admission as an immigrant 
and no fee or other consideration was given (other than a fee or other 
consideration to an attorney for assistance in preparation of a lawful 
petition) for the filing of a petition under section 204(a) ... with 
respect to the alien spouse or alien son or daughter. In accordance with 
the regulations, there shall be only one level of administrative appellate 
review for each alien under the previous sentence. 

The corresponding regulation at 8 C.P.R. § 245.1(c)(9)(v) states, in pertinent part: 

Evidence to establish eligibility for the bona fide marriage exemption. Section 
204(g) of the Act provides that certain visa petitions based upon marriages entered 
into during deportation, exclusion or related judicial proceedings may be approved 
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only if the petitioner provides clear and convincing evidence that the marriage is 
bona fide. 

The record in this matter does not include probative testimony or documentation establishing the 
bona fides of the petitioner's marriage. We note that eligibility for the bona fide marriage 
exemption at section 245(e)(3) of the Act, imposes a heightened burden of proof. Matter of 
Arthur, 20 I&N Dec. 475, 478 (BIA 1992). To be eligible for the bona fide marriage exception 
under section 245( e )(3) of the Act, the petitioner must establish his or her good-faith entry into 
marriage by clear and convincing evidence. Section 245(e)(3) of the Act, 8 U.S.c. § 1255(e)(3); 
8 C.F.R. § 24S.1(c)(9)(v). "Clear and convincing evidence" is a more stringent standard. 
Arthur, 20 I&N Dec. at 478. See also Pritchett v. I.N.S., 993 F.2d 80, 85 (5 th Cir. 1993) 
(acknowledging "clear and convincing evidence" as an "exacting standard"). As the petitioner 
has failed to establish that he entered into his marriage with his wife in good faith by a 
preponderance of the evidence, as required by section 204(a)(1)(A)(iii)(I)(aa) of the Act, he has 
also failed to demonstrate that he qualifies for the bona fide marriage exemption under the 
heightened standard of proof required by section 245(e)(3) of the Act. Accordingly, section 
204(g) of the Act requires the denial of this petition. 2 

Conclusion 

The petition will be denied and the appeal dismissed for the above stated reasons. As always, the 
burden of proof in visa petition proceedings remains entirely with the petitioner. Section 291 of 
the Act, 8 u.s.c. § 1361. Here that burden has not been met. 

ORDER: The appeal is dismissed. The petition remains denied. 

2 An application or petition that fails to comply with the technical requirements of the law may be denied 
by the AAO even if the Service Center does not identify all of the grounds for denial in the initial 
decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), 
affd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 2004) (noting that 
the AAO conducts appellate review on a de novo basis). 


