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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. The 
director granted a subsequent motion to reopen and reconsider, and reaffirmed his previous decision to 
deny the petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be sustained. The petition will be approved. 

The petitioner seeks immigrant classification under section 204(a)(1)(B)(iii) of the Immigration and 
Nationality Act ("the Act"), 8 U.S.c. § 1154(a)(1)(B)(iii), as an alien child battered or subjected to 
extreme cruelty by her lawful permanent resident parent. 

Applicable Law 

Section 101(b)(1) of the Act, 8 U.S.c. § IIOI(b)(l), defines a child as, in pertinent part, "an 
unmarried person under 21 years of age." Section 204(a)(1 )(B)(iii) of the Act provides: 

An alien who is the child of an alien lawfully admitted for permanent residence, or who was the 
child of a lawful permanent resident who within the past two years lost lawful permanent 
resident status due to an incident of domestic violence, and who is a person of good moral 
character, who is eligible for classification under section 203(a)(2)(A), and who resides, or has 
resided in the past, with the alien's permanent resident alien parent may file a petition with the 
[Secretary of Homeland Security] under this subparagraph for classification of the alien (and any 
child of the alien) under such section if the alien demonstrates to the [Secretary] that the alien 
has been battered by or has been the subject of extreme cruelty perpetrated by the alien's 
permanent resident parent. 

Section 204(a)(1)(D)(v) of the Act further states: 

For purposes of this paragraph, an individual who is not less than 21 years of age, who qualified 
to file a petition under subparagraph (A)(iv) or (B)(iii) as of the day before the date on which the 
individual attained 21 years of age, and who did not file such a petition before such day, shall be 
treated as having filed a petition under such subparagraph as of such day if a petition is filed for 
the status described in such subparagraph before the individual attains 25 years of age and the 
individual shows that the abuse was at least one central reason for the filing delay .... 

Section 204(a)(1)(J) of the Act prescribes: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) or clause (ii) or 
(iii) of subparagraph (B), or in making determinations under subparagraphs (C) and (D), 
the [Secretary of Homeland Security] shall consider any credible evidence relevant to 
the petition. The determination of what evidence is credible and the weight to be given 
that evidence shall be within the sole discretion of the [Secretary of Homeland 
Security]. 
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Pertinent Facts and Procedural History 

The petitioner is a native and citizen of Mexico who was born on January 17, 1984. On May 9, 1984, 
the petitioner's mother married the petitioner's father, J-0- 1

, who was granted lawful permanent 
resident status in the United States on February 7, 1991. The petitioner claims to have entered the 
United States in 1989, without inspection. On June 27, 1996, J-O- filed a Form 1-130, Petition for 
Alien Relative, on behalf of the petitioner, which was approved on August 13, 1996. On March 3, 
2004, the petitioner filed a Form 1-485, Application to Register Permanent Residence or Adjust Status, 
which remains pending. On August 17, 2006, J-O- was ordered removed from the United States 
pursuant to sections 212(a)(6)(E)(i) and 212(a)(2)(A)(i)(I) of the Act and lost his status as a lawful 
permanent resident of the United States. 

The petitioner turned 21 on January 17, 2005, and filed this Form 1-360 on May 31, 2006. On 
November 13, 2009, the director issued a Request for Evidence (RFE) of, inter alia, the requisite 
good moral character and the connection between the abuse and late filing. The petitioner, through 
counsel, responded to the RFE with additional evidence. The director denied the instant petition on 
March 11, 2010, because the petitioner had reached 21 years of age and did not establish that the abuse 
was a central reason for the filing delay. The director concluded that the petitioner therefore did not 
establish a qualifying relationship as the child of a U.S. lawful permanent resident and eligibility for 
immigrant classification based upon that relationship. 

On appeal, counsel asserts that the evidence of record, which includes the petitioner's declarations, 
her mother's declaration, and the documentation regarding the arrest of J-O- and the ensuing 
protection order, establishes that the petitioner's father's abuse constituted one central reason for the 
filing delay. 

The Petitioner·s Father·s Abuse was a Central ReasonfiJr the Filing Delay 

The record shows that the petitioner was subject to her father's battery and extreme cruelty during her 
childhood and early adulthood. A review the record finds that on August 6, 2004, the petitioner was 
interviewed for adjustment of status. In her January 25, 2010 declaration, submitted in response to the 
RFE, the petitioner stated, in part, that as a result of her adjustment of status interview, they were issued 
a request for additional evidence to which her father never responded. The petitioner also stated that 
her father "had promised to process [her] adjustment of status application and filed it, but used [their] 
immigration status as a form of control/domestic violence towards [her] mom and [her]." 

In her March 25, 2010 declaration, submitted with the motion, the petitioner stated, in part, that she, her 
mother, and her sister endured her father's violence and intimidation for years and that her father used 
their immigration status to intimidate them. The petitioner also stated that her father "kept the process 
going for as long as he could and used [their] immigration status and the process to control and 
manipulate [theml to obtain what he wanted." The petitioner explained that on January 13, 2006, her 
father arrived home "completely drugged with ... a cocktail mix of drugs called 'speedball,'" and they 

1 Name withheld to protect individual's identity. 
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feared for their lives, whereupon they obtained a temporary restraining order against him on January 26, 
2006. On February 17, 2006, a petition was granted to have the temporary restraining order to remain 
in effect for three years until February 17, 2009. 

The record contains the following: a copy of the police report for the January 13, 2006 incident 
described above; a copy of the temporary restraining order, filed on January 26, 2006, listing J-O- as the 
"restrained person" and listing the petitioner as one of the family members protected by the order; a 
copy of the extension of the temporary restraining order for three years to February 17, 2009; a copy of 
the petitioner's conviction on June 30, 2006, under California Health & Safety Code section llSSO(A) 
for being under the influence of a controlled substance, in connection with the January 13, 2006 
incident; and intormation concerning the petitioner's father's order of removal from the United States 
and loss of lawful permanent residence status by an immigration judge due to an incident of domestic 
violence. 

Although this petItIOn was filed in May 2006 when the petItIoner was 22 years old, the 
preponderance of the evidence shows that the petitioner was unable to file the petition before turning 
21 due, in central part, to her father's abuse. The petitioner was dependent on her father and under his 
abusive control and manipulation. She relied upon her father for guidance in filing her adjustment of 
status application and for submitting the required information. The restraining order that finally 
freed the petitioner from her father's abuse and control was not filed until she had turned 22 years 
old. In sum, the relevant evidence shows that the petitioner's father's abuse was a central reason for 
her inability to file the instant petition prior to her twenty-first birthday. She is thus eligible for 
immigrant classification pursuant to section 204(a)(1)(B)(iii) of the Act and her petition will be 
approved. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. Here, that burden has been met. 
Accordingly, the appeal will be sustained. 

ORDER: The appeal is sustained. The petition is approved. 


