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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. The petition remains denied. 

The petitioner seeks immigrant classification pursuant to section 204(a)(1 )(A)(iii) of the 
Immigration and Nationality Act (the Act), 8 U.S.c. § 1154(a)(1)(A)(iii), as an alien battered or 
subjected to extreme cruelty by her United States citizen spouse. 

The director determined that the petitioner had not established that she had been subjected to 
battery or extreme cruelty perpetrated by a United States citizen. 

Applicable Law and Regulations 

Section 204(a)(1)(A)(iii) of the Act provides that an alien who is the spouse of a United States 
citizen may self-petition for immigrant classification if the alien demonstrates that he or she entered 
into the marriage with the United States citizen spouse in good faith and that during the marriage, 
the alien or a child of the alien was battered or subjected to extreme cruelty perpetrated by the 
alien's spouse. In addition, the alien must show that he or she is eligible to be classified as an 
immediate relative under section 201(b)(2)(A)(i) of the Act based on his or her relationship to the 
abusive spouse, resided with the abusive spouse, and is a person of good moral character. Section 
204(a)(1)(A)(iii)(I1) of the Act, 8 U.S.c. § 1154(a)(1)(A)(iii)(II). 

Section 204(a)(1 )(1) of the Act states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) ... , or in 
making determinations under subparagraphs (C) and (D), the [Secretary of 
Homeland Security] shall consider any credible evidence relevant to the petition. 
The determination of what evidence is credible and the weight to be given that 
evidence shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are explained in the regulation at 8 C.F.R. § 204.2(c)(1), which states, 
in pertinent part: 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited to, 
being the victim of any act or threatened act of violence, including any forceful 
detention, which results or threatens to result in physical or mental injury. 
Psychological or sexual abuse or exploitation, including rape, molestation, incest 
(if the victim is a minor), or forced prostitution shall be considered acts of 
violence. Other abusive actions may also be acts of violence under certain 
circumstances, including acts that, in and of themselves, may not initially appear 
violent but that are a part of an overall pattern of violence. The qualifying abuse 
must have been committed by the citizen ... spouse, must have been perpetrated 
against the self-petitioner ... and must have taken place during the self
petitioner's marriage to the abuser. 
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The evidentiary guidelines for a self-petition under section 204(a)(I)(A)(iii) of the Act are set forth 
in the regulation at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part: 

Evidence for a spollSal self-petition -

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to 
tbe petition. The determination of what evidence is credible and the weight to be 
given that evidence shall be within the sole discretion of the Service. 

" * * 
(iv) Ahuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, school 
officials, clergy, social workers, and other social service agency personnel. 
Persons who have obtained an order of protection against the abuser or have taken 
other legal steps to end the abuse are strongly encouraged to submit copies of the 
relating legal documents. Evidence that the abuse victim sought safe-haven in a 
battered women's shelter or similar refuge may be relevant, as maya combination 
of documents such as a photograph of the visibly injured self-petitioner supported 
by affidavits. Other forms of credible relevant evidence will also be considered. 
Documentary proof of non-qualifying abuses may only be used to establish a 
pattern of abuse and violence and to support a claim that qualifying abuse also 
occurred. 

Facts and Procedural History 

The petitioner is a native and citizen of Ghana. She entered the United States on July 11, 1998 
on a B-1 visa. On February 23, 200l,l the petitioner married N_T_2, the claimed abusive United 
States citizen. On or about December 2, 2002, N-T- filed a Form 1-130, Petition for Alien 
Relative, on the petitioner's behalf. The petitioner concurrently tiled a Form 1-485, Application 
to Register Permanent Residence or Adjust Status. The Form 1-130 was approved on or about 
July 6, 2004. On July 1 1,2007, a Judgment of Divorce dissolving the marriage was entered in 
the county records of Bronx County, New York. The petitioner filed the instant Form 1-360, 
Petition for Amerasian, Widow(er) or Special Immigrant on June 25, 2007. The petitioner 
indicated on the Form 1-360 that she had resided with N-T- from July 1999 to present (May 30, 
2007, the date of the petitioner's signature on the Form 1-360). On January 12,2009, the director 
issued a request for evidence (RFE). Upon review of the record, including the petitioner's 
response to the RFE, the director determined that the petitioner had not established that she had 
been subjected to battery or extreme cruelty perpetrated by N-T-. Counsel for the petitioner 

1 The petitioner's divorce judgment refers to the date of the petitioner's marriage as February 23, 
2000; however, a review of the marriage certificate in the record reflects the date of the marriage 
as February 23, 2001. 
2 Name withheld to protect the individual's identity. 
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timely submits a Form 1-2908, Notice of Appeal or Motion, a brief, and additional evidence in 
support of the appeal. 

Battery or Extreme Cruelty 

In the petitioner's June 6, 2007 statement in support of the petition, the petitioner noted that 
subsequent to her marriage to N-T- on February 23, 20Gl, N-T- who was in the United States 
Army, was ordered to report for duty on January 1, 2002. The petitioner indicated that N-T- was 
ordered to Germany and was deployed to Iraq on April 28, 2002. The petitioner indicated that 
once N-T- was in Iraq, she heard from him in July 2002, December 25, 2002, and on March 16, 
2003. During the March 16,2003 call, the petitioner reported that N-T- told her he had been 
unfaithful; however, according to the petitioner, she forgave him and he began to call her at least 
twice a week. The petitioner stated that on July 26, 2004, N-T- called and told her he was in 
Kuwait and would not be coming home but was moving to Germany with the woman who was 
pregnant with his child. The petitioner indicated that she told N-T- if he wanted a divorce he 
could have one. On August 1,2004, according to the petitioner's initial statement, N-T- came to 
her house and told her that he did not love her and she told him that he was free to go; however, 
after N-T- spoke to the petitioner's mother he said that he would come back to her. The 
petitioner stated however, "[h]e left the house and [she] never heard nor saw him again." 

The petitioner also provided her medical records from August 25, 2004 to December 10, 2004. 
The medical records show that on November 10, 2004, the petitioner was admitted into the 
hospital because of depression and significant weight loss. At the petitioner's psychiatry intake 
on November 10, 2004, the petitioner reported that her husband, N-T-, had served her with 
divorce papers the previous day. The petitioner also reported that the marriage had been good 
until N-T- had been deployed to Iraq for 15 months until August 2004. The petitioner noted 
further that N-T- had stopped communicating with her in December 2003, that in February 2004, 
N-T- asked her to forgive him for his infidelity, and that her last contact with N-T- had been in 
August 2004, when he returned home and stayed for one night. She was diagnosed with major 
depression and the stressors listed included marital difficulties and financial stress. 

In response to the director's RFE, the petitioner provided a second personal statement, dated 
April 6, 2009. The petitioner noted that: N-T- joined the United States Army in 1998; the couple 
married on November 20, 2000 but married again on February 23, 2001 to comply with the laws 
of Ghana; N-T- was deployed to Iraq in 2002 after a brief stop in Kuwait; while N-T- was 
deployed, she began to feel alone and isolated; in March 2004, N-T- called and told her he had 
been repeatedly unfaithful and she was devastated, humiliated, and felt isolated; N-T- called and 
asked for forgiveness and she forgave him; in July 2004, N-T- called and told her that he was 
leaving her and going to Germany with a woman who was carrying his child; and after that 
conversation, she had feelings of "degradation and emotional abuse" as she had watched her 
husband (urn "into a controlling and completely unloving monster." The petitioner noted that in 
November 2004, she asked the United States Army for assistance in requiring N-T- to provide 
her with financial support and the "Army prevailed upon [her] husband to give [her] financial 
support." The petitioner also indicated (hat she received a notice from the Bronx New York 
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Court, informing her that N-T- was seeking a divorce on the grounds of abandonment; however, 
she had the divorce grounds reversed to reflect N-T-'s cruel and inhuman treatment of her. 

provided a psychological evaluation dated April 1, 2009, prepared by ••• 
based upon a March 27,2009 examination. noted that the petitioner 

sought counseling after N-T- told her he would not be coming home to her but would stay in 
Germany but that in August 2005,3 N-T- called her and came to her home and told her he was 
not coming back. Dr. found that the petitioner had a mood disorder (Major Depression) 
and recommended that she participate in long-term, intensive psychotherapy/counseling to 
address her depression, social isolation, feelings of being emotionally abused and humiliated, 
and related concerns. The petitioner also provided a March 3, 2009 letter prepared by the 
petitioner's outpatient mental health therapist at the VA Medical Center from November 2004 to 
May 2006. The petitioner's VA mental health therapist noted that the petitioner's treatment 
focused on treating a major depressive episode occurring as the result of physical, emotional and 
financial abandonment by her husband and in his opinion the petitioner experienced economic 
coercion, mental and emotional abuse as the result of her husband's behavior towards her. 

The petitioner also provided two statements submitted on her behalf. In the undated letter signed 
by her pastor, her pastor noted that the petitioner had experienced emotional abuse when N-T
informed the petitioner he was having an affair, she was humiliated and put on medication 
because of this traumatic situation, the petitioner's traumatic memories led to the petitioner's 
lack of confidence and self-esteem, and that the petitioner self-isolated. The petitioner's pastor 
also noted that the petitioner's reaction to her husband's behavior resulted in her loss of a job, 
serious debt crisis, and the loss of her ability to work. In the undated letter of •••• 

_ Ms. gg g noted that she had known the petitioner through her church and got 
to know her very well when she was going through her marital issues. Ms_ indicated 
that the petitioner had withdrawn from people and went through emotional, physical, mental and 
psychological trauma because of her marital issues. 

The record also included the Judgment of Divorce issued July 11, 2007 in which the judge 
dissolved the marriage on evidence found in the Findings of Facts and Conclusions. The 
Findings of Facts and Conclusions included a reference to grounds of divorce alleged in the 
verified answer. The Findings of Facts and Conclusions included a handwritten note inserted 
above the reference to the grounds of divorce which stated: "and set forth in the transcript dated 
December 19, 2006." The record before the director did not include the petitioner'S veritied 
answer and did not include the December 19,2006 transcript. 

The director denied the petition on September 23, 2009, determining that the record did not 
include evidence that the petitioner's spouse's behavior constituted battery or extreme cruelty 
under the statute and regulations. 

J The petitioner in her statements refers to this incident occurring in August 2004 not August 
2005. 
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On appeal, counsel for the petitioner asserts that the petitioner's divorce judgment granted on 
December 16, 20064 dissolved the marriage upon the grounds of cruel and inhuman treatment 
and that as a court has found this ultimate fact and the court decree is a valid judgment, the fact 
cannot be again litigated based on the doctrine of collateral estoppel. Counsel also includes a 
copy of the December 19, 2006 transcript and notes that the transcript reflects ·'the parties stated 
that [N-T-] threatened [the petitioner] with physical violence and that it was unsafe for her to 
cohabit with her husband:' Counsel asserts that this fact was undisputed by N -T - and accepted 
by the court. Counsel contends that the director's decision is arbitrary, capricious, and an abuse 
of discretion, in that United States Citizenship and Immigration Services (USC IS) accepted the 
Form 1-360 and thc proper fee. 

The December 19, 2006 transcript reflects that the petitioner was asked by her attorney whether 
her husband accused her of infidelity on or about June 4, 2003 and on the same day threatened 
her with physical violence, to which the petitioner under oath responded yes. The transcript 
reflects a follow-up question by the petitioner's attorney asking whether her husband threatened 
her with additional violence on the following day, to which the petitioner under oath responded 
yes. The petitioner further responded that this conduct continued until the time N-T- left the 
marital home. 

We find no error in the director's assessment of the relevant evidence. The petitioner's June 6. 
2007 statement and her April 6, 2009 statement both reveal the petitioner's hurt and emotional 
distress at her spouse's infIdelity while he was deployed in Iraq. In addition, the petitioner 
reveals the financial and emotional difficulty she experienced when N-T- told her he no longer 
wanted to be married and initiated divorce proceedings. The petitioner provided no indication 
that N-T- accused her of infidelity or threatened her with physical violence. Thus the petitioner 
does not claim that she was subjected to any form of battery. N-T-'s infidelity and abandonment 
of the marriage are not actions that constitute extreme cruelty as defined in the statute and 
regulations. Al though the petitioner experienced emotional pain because of her former 
husband's acts of infidelity and abandonment, she has provided no probative, credible evidence 
that she was the victim of any act or threatened act of physical violence or extreme cruelty, that 
N-T-'s non-physical behavior was accompanied by any coercive actions or threats of harm, or 
that his actions were aimed at insuring dominance or control over her. We acknowledge the 
petitioner's indication that after a conversation with N-T- in July 2004, she felt degraded as she 
had watched her husband turn "into a controlling and completely unloving monster." However, 
the petitioner does not describe any specific incident or event in which N-T- attempted to control 
her. There is no information in the record that demonstrates that the petitioner's former 
husband's actions constituted extreme cruelty as defIned in the statute and regulations. 

The record reveals that the petitioner also did not report to her VA therapists at her psychiatry 
intake on November 10, 2004, that she was subjected to any physical violence and she also did 
not reveal any coercive behavior on the part of N-T- that constitutes extreme cruelty as defined 
in the statute and regulation. Although the petitioner was diagnosed with major depression and 

4 A hearing regarding the petitioner's divorce was conducted on December 19, 2006, but the 
divorce was granted on or about July 11, 2007 and filed in the county records on July 11,2007. 
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her VA mental health therapist opined that the petitioner experienced economic coercion and 
mental and emotional abuse as the result of her husband's behavior towards her, her therapists do 
not provide a description of specific incidents or behavior that constitutes extreme cruelty under 
the statute and regulations. The therapists fail to provide a causal connection between specific 
acts that constitute extreme cruelty under the statute or regulation to the petitioner's diagnosis of 
major depression. Similarly, although finding the petitioner had a mood disorder 
and recommending that she continue therapy, does not causally connect the petitioner's mental 
health condition to specific acts or events that constitute extreme cruelty under the statute and 
regulation. 

Upon review of the petitioner's pastor's letter and that of the petitioner's friend, neither 
individual describes specific instances wherein the petitioner's fonner spouse exercised control 
over the petitioner, coerced her in any way, or otherwise behaved in a manner that constitutes 
extreme cruelty under the statute and regulation. 

Upon review of the petitioner's judgment of divorce and the transcript of the petitioner's 
testimony on December 19, 2006, the only reference to any specific behavior on the part of N-T
is the petitioner's response indicating that on June 4 and June 5, 2003, and continuing until he 
left the marital home, N-T- accused the petitioner of being unfaithful and threatened her with 
physical violence. 5 The petitioner's statement in court, however, conflicts with her statements 
made to the USCIS. In neither of the petitioner's statements does she indicate that N-T
threatened her on or about June 4 or June 5,2003, or thereafter. Moreover, from her statements 
to USCIS, it appears that N-T- did not contact her in person in June 2003. For example, in the 
petitioner's initial statement she reported that on March 16,2003, the petitioner reported that he 
had been unfaithful and after she forgave him he began to call her at least twice a week until July 
26, 2004, when N-T- told her he was in Kuwait and would not be coming home. In the 
petitioner's second statement she mentions that she communicated with N -T - after not hearing 
from him for some time but does not include a date and does not reference any point in time that 
N -T - visited her in person until August 2004. The petitioner also told her V A therapists at her 
intake examination on November 10, 2004 that N-T- stopped communicating with her in 
December 2003, that he asked [or her forgiveness for his infidelity in February 2004, and that her 
last contact with N-T- had been in August 2004. The petitioner failed to inform her therapists of 
any accusations by N-T- regarding her infidelity and failed to report any threats by N-T- against 
her; instead the petitioner reported that the marriage had been good until N -T - had been deployed 
to Iraq for 15 months until August 2004. The petitioner's failure to provide detailed information 
regarding specific threats against her in any statement she provided to USCIS undermines the 
credibility of her responses at her divorce proceedings. In addition, even if N-T - failed to dispute 
the petitioner's statement that he "threatened [the petitioner] with physical violence and that it 
was unsafe for her to cohabit with [him]," the divorce record submitted to USCIS does not 
include the two-page side agreement entered into between the parties and referenced by the 

5 Upon review of the December 19, 2006 transcript, the AAO observes that the petitioner's initial 
response to her attorney's question regarding an accusation made by N -T - that the petitioner was 
unfaithful, was no. The transcript shows that the petitioner and her attorney conferred off record, 
at which time, the petitioner changed hcr answer. 
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court. Further, the petitioner fails to explain her failure to present this pertinent information to 
USCIS. More importantly, however, the petitioner has not presented any evidence that the term 
"cruel and inhuman treatment" as cited in the judgment of divorce is equivalent to the definition 
of battery or extreme cruclty as set out in the regulation at 8 C.F.R § 204.2(c)(1)(vi). 

Counsel's assertion that the director's decision is arbitrary, capricious, and an abuse of discretion 
based on USCIS acceptance of the Form 1-360 and fee is without merit. The submission of a 
Form 1-360 and fee does not require approval of the petition. While US CIS must review all 
relevant evidence including evidence listed in the regulation at 8 C.F.R. § 204.2(c)(2), 
submission of such evidence does not necessarily meet the petitioner's burden of proof. While 
USCIS must consider all credible evidence relevant to a petitioner's claim of abuse, the agency is 
not obligated to detennine that all such evidence is credible or suflicicnt to meet the petitioner's 
burden of proof. Section 204(a)(I)(1) of the Act, 8 U.S.c. § 1154(a)(1)(J); 8 C.F.R. 
§ 204.2(c)(2)(i). To require otherwise would render the adjudicatory process meaningless. 

Upon review of the petitioner's statemcnts and the statements and evaluations submitted on hcr 
behalf, the evidence of record lacks the descriptive detail necessary to establish that N-T 
subjected the petitioner to battery or that his actions constituted extreme cruelty as defined in the 
statute and regulations. The petitioner has failed to establish that N -T' -s actions were 
comparable to the types of acts described in the regulation at 8 C.F.R. § 204.2(c)(1)(vi), which 
include forceful detention, psychological or sexual abuse or exploitation, rape, molestation, 
incest, or forced prostitution. Nor has the petitioner established that N-T-'s behavior was part of 
an overall pattern of violence or coercion. As noted by the Ninth Circuit Court of Appeals, 
"[b ]ecause every insult or unhealthy interaction in a relationship does not rise to the level of 
domestic violence ... , Congress required a showing of extreme cruelty in order to ensure that 
[the law] protected against the extreme concept of domestic violence, rather than mere 
unkindness." See Hernandez v. Ashcroft, 345 F.3d 824, 840 (9th Cir. 2(03) (interpreting the 
definition of extreme cruelty at 8 C.F.R. § 204.2(c)(1)(vi». In this matter, the petitioner has not 
provided sufficient probative evidence to establish that she was subjected to battery or extreme 
cruelty perpetrated by N-T-. 

Conclusion 

The petition will be denied and the appeal dismissed for the above stated reason. As always, the 
burden of proof in visa petition proceedings remains entirely with the petitioner. Section 291 of 
the Act, 8 U .S.c. § 1361. Here that burden has not been met. 

ORDER: The appeal is dismissed. The petition remains denied. 


