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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. The petition remains denied. 

The petitioner seeks immigrant classification pursuant to section 204(a)(1)(A)(iii) of the 
Immigration and Nationality Act (the Act), 8 U.S.c. § 1154(a)(l)(A)(iii), as an alien battered or 
subjected to extreme cruelty by her United States citizen spouse. 

The director denied the petition on August 25, 2010, determining that the petitioner had not 
established that she had been subjected to battery or extreme cruelty perpetrated by her United 
States citizen spouse. On appeal, counsel submits a brief and copies of documents already 
included in the record of proceeding. 

Applicable Law and Regulations 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States 
citizen may self-petition for immigrant classification if the alien demonstrates that he or she entered 
into the marriage with the United States citizen spouse in good faith and that during the marriage, 
the alien or a child of the alien was battered or SUbjected to extreme cruelty perpetrated by the 
alien's spouse. In addition, the alien must show that he or she is eligible to be classified as an 
immediate relative under section 20l(b )(2)(A)(i) of the Act based on his or her relationship to the 
abusive spouse, resided with the abusive spouse, and is a person of good moral character. Section 
204(a)(1 )(A)(iii)(II) of the Act, 8 U.S.c. § 1154(a)(l)(A)(iii)(II). 

Section 204( a)( I )(J) of the Act states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) ... , or in 
making determinations under subparagraphs (C) and (D), the [Secretary of 
Homeland Security] shall consider any credible evidence relevant to the petition. 
The determination of what evidence is credible and the weight to be given that 
evidence shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are explained in the regulation at 8 C.F.R. § 204.2(c)(1), which states, 
in pertinent part: 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subj ect of extreme cruelty" includes, but is not limited to, 
being the victim of any act or threatened act of violence, including any forceful 
detention, which results or threatens to result in physical or mental injury. 
Psychological or sexual abuse or exploitation, including rape, molestation, incest 
(if the victim is a minor), or forced prostitution shall be considered acts of 
violence. Other abusive actions may also be acts of violence under certain 
circumstances, including acts that, in and of themselves, may not initially appear 
violent but that are a part of an overall pattern of violence. The qualifying abuse 
must have been committed by the citizen ... spouse, must have been perpetrated 
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against the self-petitioner ... and must have taken place during the self
petitioner's marriage to the abuser. 

* * * 
(ix) Good faith marriage. A spousal self-petition cannot be approved if the self
petitioner entered into the marriage to the abuser for the primary purpose of 
circumventing the immigration laws. A self-petition will not be denied, however, 
solely because the spouses are not living together and the marriage is no longer 
viable. 

The evidentiary guidelines for a self-petition under section 204(a)(1)(A)(iii) of the Act are further 
explained in the regulation at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part: 

Evidence for a spousal self-petition -

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to 
the petition. The determination of what evidence is credible and the weight to be 
given that evidence shall be within the sole discretion of the Service. 

(ii) Relationship. A self-petition filed by a spouse must be accompanied by evidence 
of citizenship of the United States citizen or proof of the immigration status of the 
lawful permanent resident abuser. It must also be accompanied by evidence of the 
relationship. Primary evidence of a marital relationship is a marriage certificate 
issued by civil authorities, and proof of the termination of all prior marriages, if any, 
of ... the self-petitioner .... 

* * * 
(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, school 
officials, clergy, social workers, and other social service agency personnel. 
Persons who have obtained an order of protection against the abuser or have taken 
other legal steps to end the abuse are strongly encouraged to submit copies of the 
relating legal documents. Evidence that the abuse victim sought safe-haven in a 
battered women's shelter or similar refuge may be relevant, as maya combination 
of documents such as a photograph of the visibly injured self-petitioner supported 
by affidavits. Other forms of credible relevant evidence will also be considered. 
Documentary proof of non-qualifying abuses may only be used to establish a 
pattern of abuse and violence and to support a claim that qualifying abuse also 
occurred. 

(vii) Good faith marriage. Evidence of good faith at the time of marriage may 
include, but is not limited to, proof that one spouse has been listed as the other's 
spouse on insurance policies, property leases, income tax forms, or bank accounts; 
and testimony or other evidence regarding courtship, wedding ceremony, shared 
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residence and experiences. Other types of readily available evidence might 
include the birth certificates of children born to the abuser and the spouse; police. 
medical, or court documents providing information about the relationship; and 
affidavits of persons with personal knowledge of the relationship. All credible 
relevant evidence will be considered. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in 
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 
(E.D. Cal. 2001), affd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 
(3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). 

Pertinent Facts and Procedural History 

The petitioner is a native and citizen of the Philippines. The petitioner entered the United States on 
or about May 9, 2004 on a B-2 visa. On March 30, 2006, the petitioner was placed in removal 
proceedings. On April 19, 2006, the petitioner married A_p_,l a United States citizen. On August 7, 
2009, a judgment dissolving the marriage was entered in the Superior Court of California, County 
of Orange. On March 4, 2010, the petitioner filed the Form 1-360, Petition for Amerasian, 
Widow(er) or Special Immigrant. The petitioner noted on the Form 1-360 that she had resided with 
A-P- from February 2006 to August 2008. The director issued a request for evidence (RFE) on 
March 12, 2010. Upon consideration of the evidence in the record, including the response to the 
RFE, the director denied the petition on August 25, 2010, determining that the petitioner had not 
established that she had been subjected to battery or extreme cruelty by the United States citizen 
spouse. Counsel timely submits a Form I-290B, Notice of Appeal or Motion, and statement in 
support of the appeal. 

Battery or Extreme Cruelty 

The petitioner initially submitted a statement regarding her relationship with A-P-. She 
explained that A-P- is 34 years older than she and is in his 80s. She indicated that A-P- got into 
several arguments with their neighbors due to his jealousy and that he was always 
confrontational with her and the neighbors.2 The petitioner indicated that he called her 
derogatory names and that they had difficulty with sexual intimacy. The petitioner stated that in 
March and August 2008 their fights escalated to a point where she called the police. On one of 
the occasions, the petitioner stated that A-P- tried to choke her but she broke free and called the 
police. The police came on both occasions and took a report and the police told A-P- if he was 
not happy in the marriage to file for divorce. The petitioner indicated that A-P- filed for divorce 
the next day on August 20, 2008 and threw her out of the apartment. The petitioner also noted 
that when they argued, A-P- would always threaten to withdraw the immigration petition he had 
filed on her behalf. 

1 Name withheld to protect the individual's identity. 
2 The couple lived together in a senior citizen living center. 
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The record also included an undated psychological evaluation prf'pareg 
_ based on an evaluation conducted on November 11, 2009. 
petitioner's report that she had suffered severe verbal abuse and mistreatment during the time she 
was married to A-P-. The petitioner reported to _ that A-P- was very possessive, 
jealous, and abusive and that he tried to restrict her from outside social contacts and frequently 
tried to force her out of the home when they had arguments. The petitioner noted that he called 
her derogatory names, insulted her, and accused her of infidelity. _ found, based on 
the petitioner's symptoms, that she had an anxiety disorder that seemed to have developed as a 
result of domestic violence during the time she was married. diagnosed the 
petitioner with acute anxiety reaction and included the petitioner's current stressors as problems 
with immigration. 

The record further included two police reports regarding incidents occurring on March 17, 2008 
and in August 2008. In the March 17, 2008 report, the police officer noted that on March 16, 
2008, the petitioner and A-P- were involved in a verbal altercation about medication and no 
physical altercation was reported or observed and both subjects were given domestic violence 
information. In the August 9, 2008 police report, the officer noted that a verbal argument 
occurred regarding the petitioner staying out late and dancing with unknown males during a 
party and that the petitioner called because she thought it might get physical. The officer further 
noted that neither the petitioner nor A-P- reported any injuries and there were no signs of 
violence or physical abuse and that both parties were given domestic violence information. 

The petitioner also submitted statements from four individuals. In the undated statement of 
•• iII •••••••• declared that she was a neighbor of the couple, living only a few 
doors away, and that she never saw any fights but knew that A-P- was jealous when the 
petitioner danced at the senior parties in the center. ~oner now 
stayed with her most of the time. In the undated statement of __ declared 
that the couple would always quarrel, shout at each other, and that A-P- would call the petitioner 
derogatory names and tell her to go away and give him back the $3,500 he paid to immigration 
to get her out of jail. _ stated that A-P- told the petitioner he could withdraw the 
immignlticm ["_CH.VH "n·"t"~p and that this scared the petitioner. In the undated statement of 

declared that she had seen A-P- be verbally abusive toward the 
petitioner and that the petitioner in her several times because A-P- drove her 
away. In the undated statement that the petitioner was 
abusive of the petitioner because of on one occasion A-P- accused him of 

to the and he and A-P- shouted at each other. In the undated statement of_ 
declared that A-P- accused him on one occasion of flirting with the 

petitioner and that A-P- was a jealous, controlling man. 

In response to the director's RFE, the provided three additional statements. In the 
undated statement declared that the petitioner and A-P- were married for 
over two years and seemed happy when he visited them at their apartment but that he learned in 
2008 that the couple had problems in their marital . . and he offered his 
assistance, A-P- refused. In an updated statement signed by added that 
she had lived with A-P- since May 2009 as his caregiver while she waited for a room of her own. 
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_noted that A-P- slapped her on one occasion in a karaoke session and although she 
was urged to call the police, she did not because she remembered that the petitioner had told her 
that A-P- had choked her but the police did not believe her. In the undated statement of 

the senior citizen living center, declared that she had 
heard A-P- calling the petitioner and_nasty names, that she witnessed ~ 
•••• : and she remembers the petitioner telling her that A-P- had choked her. _ 
stated that A-P- was always possessive and jealous with the petitioner. 

Based on the information in the record, the director denied the petition determining that the 
petitioner had not established that she had been subjected to battery or extreme cruelty 
perpetrated by A-P-. 

On appeal, counsel for the petItIoner asserts that A-P- subjected the petitioner to verbal, 
emotional, and physical abuse, hence, extreme cruelty during their marriage and used her 
immigration status to exert control over her. Counsel references the petitioner's statement 
regarding verbal abuse, sexual humiliation and abuse, and physical abuse when he tried to choke 
her, and also contends that A-P- exhibited a clear and convincing pattern of violence towards the 
petitioner. Counsel also notes that_ diagnosed the petitioner as a victim of domestic 
violence. 

Upon review of the petitioner's initial statement to United States Citizenship and Immigration 
Services (US CIS), and her statement to _ the petitioner failed to report to_ 
her alleged problems with sexual intimacy or physical abuse. Accordingly, the petitioner's 
statement that she was choked and any implication that she was forced into sexual intimacy are 
undermined. Upon review of the police report, the police officer in the August 9, 2008 police 
report specifically stated that the petitioner and A-P- did not report any physical injuries and 
there were no signs of violence or physical abuse. Similarly, in the March 2008 police report, 
the police officer noted that no physical altercation was reported or observed. The petitioner's 
failure to provide consistent accounts to USCIS and her therapist regarding physical abuse 
diminishes the probative value of her testimony regarding these events. The record IS 

insufficient to establish that the petitioner was subjected to battery perpetrated by A-P-. 

The record is also insufficient in establishing that the petitioner was subjected to extreme cruelty 
as defined in the statute and regulations. The petitioner reported that A-P- was jealous, always 
accused her of infidelity, was frequently confrontational, cursed and yelled at her, and threatened 
to withdraw the immigration papers filed on her behalf. However, as noted by the Ninth Circuit 
Court of Appeals, "[b ]ecause every insult or wlhealthy interaction in a relationship does not rise 
to the level of domestic violence ... , Congress required a showing of extreme cruelty in order to 
ensure that [the law] protected against the extreme concept of domestic violence, rather than 
mere unkindness." See Hernandez v. Ashcroft, 345 F.3d 824, 840 (9th Cir. 2003) (interpreting the 
definition of extreme cruelty at 8 C.F.R. § 204.2(c)(1)(vi». The petitioner in this matter does not 
provide specific incidents of verbal abuse that demonstrate domestic violence. 

Upon review of the statements submitted on her behalf, _ noted that she never saw any 
fights but knew that A-P- was jealous. ~ that she had seen A-P- be 
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verbally abusive but does not provide probative detail of specific incidents or events. _ 
and _ speak of personal confrontations with A-P- but do not provide probative detail 
regarding witnessing A-P- abusing the petitioner. speaks generally of the couple's 
happiness when he visited the apartment and although he noted that he heard that the couple was 
having marital difficulty in 2008 and tried to help, he does not indicate that he witnessed any 
abuse. _ initially reported that the couple always quarreled and that A-P- called the 
petitioner derogatory names. She added in a subsequent statement that she had lived with A-P
since May 2009 as his caregiver and that A-P- slapped her on one occasion in public. _ 
however, does not provide probative detail of specific incidents or events that demonstrate that 
A-P-'s conduct toward the petitioner constituted extreme cruelty under the statute and 
regulations. reported hearing A-P- call the petitioner and _ nasty names 
and remembered the petitioner telling her that A-P- had tried to choke her on one occasion, but 
does not describe in detail witnessing specific incidents of battery or extreme cruelty perpetrated 
by A-P- against the petitioner, or detail her conversation with the petitioner regarding A-P's 
alleged choking. Although and others indicate that A-P- did not like 
the petitioner participating in senior activities at the center, the record does not include testimony 
that A-P- prevented the petitioner from participating. Rather, the petitioner appears to have 
participated in several activities. The statements provided do not contain the necessary detail of 
specific incidents and events that A-P-'s behavior included actual threats, controlling actions or 
other abusive behavior that was part of a cycle of psychological or sexual violence. 

evaluation noted the petitioner's report that A-P- was very possessive, jealous, and 
abusive and that he tried to restrict her from outside social contacts. However,_ does 
not detail specific incidents of verbal abuse or mistreatment; thus, his conclusion that the 
petitioner's symptoms seemed to have developed as a result of domestic violence during the time 
she was married is not based on an adequate foundation. The petitioner's description of her 
former spouse's behavior as reported to _ does not constitute a form of extreme cruelty 
as defined in the statute and regulation. _ does not causally connect any specific 
incident or event of alleged abuse to the petitioner's diagnosis of acute anxiety reaction .• 
•••• report, which is based on one session of unspecified length, is speculative as it does not 
reflect the insight and elaboration commensurate with an established relationship with a mental 
health professional. 

The petitioner's indication that A-P- threatened to withdraw papers for her immigration petition, 
as well as the statement regarding the alleged threat(s) are insufficiently detailed to 
establish that A-P- used the petitioner's immigration status to coerce, control, or manipulate her 
in the manner described in the statute and regulation. Upon review of the totality of the record in 
this matter, the petitioner does not provide the requisite detailed, probative statements regarding 
behavior of her former spouse that constitutes battery or extreme cruelty under the statute and 
regulation. Because the petitioner's statements are critical in establishing extreme cruelty or 
battery, her statement must include sufficient detail of specific events and incidents to result in a 
conclusion that she suffered such abuse. In this matter, the petitioner does not provide the 
requisite probative detail describing any specific event or incident of battery or of extreme 
cruelty. The petitioner does not explain how her former spouse controlled her and does not 
describe how her former spouse prohibited her from joining social activities, or otherwise 
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isolated her from her friends. Although the petitioner indicated that her former husband 
threatened her regarding her immigration status, she does not describe the particular 
circumstances of this incident or incidents and does not indicate that her former spouse's verbal 
threat was accompanied by any coercive actions or threats of harm. 

Qualifying Relationship and Immigrant Classification 

Beyond the decision of the director, the petitioner has also failed to establish that she has a 
qualifying relationship with a United States citizen. The language of the statute clearly provides 
that to remain eligible for classification despite no longer being married to a United States citizen, 
an alien must have been the bona fide spouse of a United States citizen "within the past two years" 
and demonstrate a connection between the abuse and the legal termination of the marriage. 
204(a)(1)(A)(iii)(II)(aa)(CC)(ccc) of the Act, 8 U.S.C. § 1154(a)(1)(A)(iii)(II)(aa)(CC)(ccc). As the 
petitioner'S marriage was terminated on August 7, 2009 and she did not file the Form 1-360 until 
March 4, 2010, the petitioner must demonstrate a connection between the abuse and the dissolution 
of the marriage. As the petitioner has not established that she was subjected to battery or extreme 
cruelty by the United States citizen spouse, the petitioner may not establish eligibility under this 
requirement. A~ the petitioner does not have a qualifying relationship with a United States citizen, 
she is also precluded from establishing that she is eligible for immediate relative classification based 
on her relationship with A-P-, as required by section 204(a)(1)(A)(iii)(II)(cc) of the Act. The 
regulation at 8 C.F.R. § 204.2(c)(1)(B) requires that a self-petitioner be eligible for immediate 
relative classification under section 201(b )(2)(A)(i) of the Act based on his or her relationship to the 
abusive spouse. 

Good Faith Entry into Marriage 

Also beyond the decision of the director, the petitioner has failed to establish that she entered 
into the marriage in good faith. The petitioner does not detail how she met A-P, their courtship, 
or their reasons for marrying. She fails to provide probative information regarding her specific 
intent when entering into the marriage. The record lacks information regarding the couple's joint 
life for the time that the couple was married and residing together. The petitioner does not 
provide the requisite information regarding her interactions with A-P- subsequent to the 
marriage, except as it relates to the claimed abuse. 

The record includes photographs of the couple on unidentified occasions, evidence that the 
couple resided at the same senior citizen living center, and an undated statement from _ 

_ who declared that the petitioner and A-P- were married for over two years and seemed 
happy when he visited them at their apartment. This information and the testimony submitted on 
the petitioner's behalf are insufficient to establish the petitioner's intent when entering into the 
marriage. The statements of others submitted on the petitioner's behalf do not provide probative 
details regarding the declarants' personal observations of the petitioner's interactions with A-P-, 
except as it related to the claimed abuse. The declarants do not provide testimony that assists in 
establishing the petitioner'S intent when entering into marriage. The photographs submitted also 
fail to establish the petitioner's intent when entering into the marriage. 
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Upon review, the petitioner's statement fails to provide substantive information regarding her 
courtship with and marriage to A-P-. The petitioner does not describe the couple's mutual 
interests, she does not describe their daily routines in detail, and she does not provide any 
probative information for the record that assists in determining her intent when entering into the 
marriage. The key factor in determining whether a petitioner entered into a marriage in good 
faith is whether he or she intended to establish a life together with the spouse at the time of the 
marriage. See Bark v. INS, 511 F.2d 1200 (9th Cir.1975). In this matter the petitioner has not set 
forth her intent in probative detail and the record does not include probative evidence that the 
couple established a life together. Upon review, the record in this matter does not include 
sufficient relevant evidence establishing that the petitioner entered into marriage with A-P- in 
good faith, as required by section 204(a)(1 )(B)(ii)(I)(aa) of the Act. 

Section 204(g) of the Act 

Further beyond the decision of the director, section 204(g) of the Act bars approval of this petition. 
Section 204(g) of the Act states: 

Restriction on petitions based on marriages entered while in exclusion or 
deportation proceedings. - Notwithstanding subsection (a), except as provided in 
section 245(e)(3), a petition may not be approved to grant an alien immediate 
relative status by reason of a marriage which was entered into during the period 
[in which administrative or judicial proceedings are pending], until the alien has 
resided outside the United States for a 2-year period beginning after the date of 
the marriage. 

The record in this matter shows that the petitioner married her spouse after being placed in 
removal proceedings before an immigration judge. The record does not indicate that the 
petitioner resided outside of the United States for two years after her marriage. The record does 
not include sufficient information to determine that the bona fide marriage exception to section 
204(g) of the Act applies to this petitioner. Section 245( e) of the Act states: 

Restriction on adjustment of status based on marriages entered while in 
admissibility or deportation proceedings; bona fide marriage exception. -

(1) Except as provided in paragraph (3), an alien who is seeking to receive 
an immigrant visa on the basis of a marriage which was entered into 
during the period described in paragraph (2) may not have the alien's 
status adjusted under subsection (a). 

(2) The period described in this paragraph is the period during which 
administrative or judicial proceedings are pending regarding the alien's 
right to be admitted or remain in the United States. 

(3) Paragraph(l) and section 204(g) shall not apply with respect to a 
marriage if the alien establishes by clear and convincing evidence to the 
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satisfaction of the [Secretary of Homeland Security 1 that the marriage 
was entered into in good faith and in accordance with the laws of the 
place where the marriage took place and the marriage was not entered 
into for the purpose of procuring the alien's admission as an immigrant 
and no fee or other consideration was given (other than a fee or other 
consideration to an attorney for assistance in preparation of a lawful 
petition) for the filing of a petition under section 204(a) ... with 
respect to the alien spouse or alien son or daughter. In accordance with 
the regulations, there shall be only one level of administrative appellate 
review for each alien under the previous sentence. 

The corresponding regulation at 8 C.F.R. § 245.1(c)(9)(v) states, in pertinent part: 

Evidence to establish eligibility for the bona fide marriage exemption. Section 
204(g) of the Act provides that certain visa petitions based upon marriages entered 
into during deportation, exclusion or related judicial proceedings may be approved 
only if the petitioner provides clear and convincing evidence that the marriage is 
bona fide. 

Although the record includes some information regarding the bona fides of marriage, eligibility 
for the bona fide marriage exemption at section 245( e )(3) of the Act imposes a heightened 
burden of proof. Matter of Arthur, 20 I&N Dec. 475, 478 (BIA 1992). To be eligible for the 
bona fide marriage exception under section 245( e )(3) of the Act, the petitiorier must establish his 
or her good-faith entry into marriage by clear and convincing evidence. Section 245(e)(3) of the 
Act, 8 U.S.c. § 1255(e)(3); 8 C.F.R. § 245. I (c)(9)(v). "Clear and convincing evidence" is a 
more stringent standard. Arthur, 20 I&N Dec. at 478. See also Pritchett v. I.N.s., 993 F.2d 80, 
85 (5th Cir. 1993) (acknowledging "clear and convincing evidence" as an "exacting standard"). 
As the petitioner has failed to establish that she entered into her marriage with A-P- in good faith 
by a preponderance of the evidence, as required by section 204(a)(1 )(A)(iii)(I)(aa) of the Act, she 
has also failed to demonstrate that she qualifies for the bona fide marriage exemption under the 
heightened standard of proof required by section 245(e)(3) of the Act. Accordingly, section 
204(g) of the Act requires the denial of this petition. For this additional reason, the petition may 
not be approved. 

C oneil/sian 

The petition will be denied and the appeal dismissed for the above stated reasons. As always, the 
burden of proof in visa petition proceedings remains entirely with the petitioner. Section 291 of 
the Act, 8 U.S.C. § 1361. Here that burden has not been met. 

ORDER: The appeal is dismissed. The petition remains denied. 


