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INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or Motion 
with the $630 fee. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires that any motion must be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 
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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition, and the 
Administrative Appeals Office (AAO) dismissed the subsequent appeal. The matter is now before the 
AAO on a motion to reopen. The motion to reopen will be granted and the previous decision of the 
AAO will be affirmed. The petition will remain denied. 

The petitioner seeks immigrant classification pursuant to section 204(a)(1)(A)(iii) of the Immigration 
and Nationality Act (the Act), 8 U.S.C. § IIS4(a)(1)(A)(iii), as an alien battered or subjected to extreme 
cruelty by his u.S. citizen spouse. 

The director denied the petition for failure to establish that the petitioner's wife subjected him to battery 
or extreme cruelty during their marriage. In its February 22, 2011 decision, the AAO affirmed the 
director's decision and dismissed the appeal. 

On the present motion, counsel submits a second psychological evaluation from 
The motion to reopen will be granted pursuant to this new evidence. See 8 C.F.R. § 103.S(a)(2). 

Relevant Law and Regulations 

Section 204(a)(1 )(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(I)(A)(iii)(II) ofthe Act, 8 U.S.c. § IIS4(a)(1)(A)(iii)(II). 

Section 204( a)(1 )(1) of the Act further states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) ... or in making 
determinations under subparagraphs (C) and (D), the [Secretary of Homeland Security] shall 
consider any credible evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole discretion of the 
[Secretary of Homeland Security]. 

The eligibility requirements are further explicated in the regulation at 8 C.F.R. § 204.2(c)(1), which 
states, in pertinent part: 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was battered by 
or was the subject of extreme cruelty" includes, but is not limited to, being the victim of any 
act or threatened act of violence, including any forceful detention, which results or threatens 
to result in physical or mental injury. Psychological or sexual abuse or exploitation, 
including rape, molestation, incest (if the victim is a minor), or forced prostitution shall be 
considered acts of violence. Other abusive actions may also be acts of violence under certain 
circumstances, including acts that, in and of themselves, may not initially appear violent but 
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that are a part of an overall pattern of violence. The qualifying abuse must have been 
committed by the citizen ... spouse, must have been perpetrated against the self-petitioner 
... and must have taken place during the self-petitioner's marriage to the abuser. 

The evidentiary guidelines for a self-petition under section 204(a)(l )(A)(iii) of the Act are further 
explicated in the regulation at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part: 

Evidence for a spousal self-petition -

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to the 
petition. The determination of what evidence is credible and the weight to be given that 
evidence shall be within the sole discretion of the Service. 

* * * 
(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and affidavits 
from police, judges and other court officials, medical personnel, school officials, clergy, 
social workers, and other social service agency personnel. Persons who have obtained an 
order of protection against the abuser or have taken other legal steps to end the abuse are 
strongly encouraged to submit copies of the relating legal documents. Evidence that the 
abuse victim sought safe-haven in a battered women's shelter or similar refuge may be 
relevant, as maya combination of documents such as a photograph of the visibly injured 
self-petitioner supported by affidavits. Other forms of credible relevant evidence will 
also be considered. Documentary proof of non-qualifying abuses may only be used to 
establish a pattern of abuse and violence and to support a claim that qualifying abuse also 
occurred. 

Battery or Extreme Cruelty 

Upon review of the entire record, including the additional evidence submitted on the present motion, we 
find no error in our determination that the petitioner's wife did not subject him to battery or extreme 
cruelty. In his initial affidavit, dated August 5, 2008, the petitioner stated that about a year after his 
spouse, K-E-, filed the Petition for Alien Relative (Form 1-130) on his behalf she began demanding 
money from him. He noted that after they received the Form 1-130 interview notice her demands for 
money accelerated. The petitioner recalled that K-E- initiated sex when he was tired and when he could 
not perfonn she called him derogatory names. He recalled further that after their immigration interview 
in February 2005, K-E- threatened that she would have sexual relationships with other men. The 
petitioner reported that during these events, his concentration suffered and he was in two car accidents 
while he was employed as a limousine driver. He stated that in November 2006, K-E- told him that she 
was seeing someone else and moved out of their home. The petitioner's initial statement does not 
indicate that his wife ever battered him or that her behavior involved threatened violence, psychological 
or sexual abuse, or otherwise constituted extreme cruelty, as that term is defined at 8 C.F.R. 
§ 204.2(c)(l)(vi). 
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The petitioner submitted statements from his mother who resides in China and his brother who resides 
in Canada, declaring that the petitioner reported that he had experienced marital problems with K-E-

. because of financial issues. The petitioner submitted statements from his friends, _ 
who declared that the petitioner had told them that his marriage to K

E- deteriorated because he could not meet her financial demands and she insulted his sexual ability. 
The petitioner also submitted statements from his friends, 
who declared that the petitioner told them he was not happy during his marriage to K-E-. None of these 
individuals have first hand knowledge of the events they describe. Moreover, the events conveyed to 
them by the petitioner do not constitute battery or extreme cruelty as that term is defined in the 
regulations. 

The petitioner also submitted a 
attending psychiatrist, and -

"U\JIVj:;:'l"';U evaluation, dated July 16, 2008, from 
counseling therapist, with the 

stated that the petitioner was diagnosed with a single episode of major 
depressIve dIsorder, pain, and his psychosocial stressors include: family/significant others, 
immigration status, financial stress, lack of social support and work-related activities/resources. The 
psychological evaluation does not indicate that the petitioner was ever battered or subjected to extreme 
cruelty by K-E-. 

In the February 25, 2010 affidavit the petitioner filed in response to the director's request for further 
evidence (RFE), he reiterated that K-E- had extravagant spending habits and he found it difficult to 
make enough money to meet her demands. He added that his inability to satisfy K-E-'s sexual demands 
made him stressed, confused, depressed and frustrated. He stated that when his sexual dysfunction 
became a problem, K-E- would tease him. The petitioner further reported that K-E- hit him in the groin 
and then blamed him for not fulfilling his duties as a husband. He stated that K-E- hurt him by telling 
him that she wanted to have sex with other men. He concluded that he believes his sexual dysfunction 
is a result of K-E's actions. The petitioner stated in his first affidavit that K-E- initiated sex when he 
was tired, and did not describe any physical violence. In his second affidavit, the petitioner changed his 
account of his marital troubles, and claimed that she forced him to have sex against his will and hit him. 
The petitioner has not explained the reason he failed to include these details in his initial affidavit. 

In response to the RFE, the petitioner also submitted a psychological evaluation from 
_, dated February 22,2010. _ stated that the petitioner reported that his relationship with K
E- deteriorated because she demanded sex when the petitioner was physically exhausted, she did not let 
him sleep, and she withdrew sex when he failed to give her money. He stated that the petitioner became 
depressed due to the repeated sleep and sex deprivation and his wife's withdrawal of sponsorship for his 
permanent residency. stated that the petitioner reported that K-E- insulted him and once hit him 
in the groin. _ diagnosed the petitioner with a single episode of major depressive disorder and 
anxiety disorder. He concluded that the petitioner's depression and anxiety are related to the 
petitioner's marital problems, marital abuse by his wife and subsequent sexual dysfunction, and his 
immigration problems. evaluation does not indicate that K-E's behavior constituted extreme 
cruelty, as that term is defined under the regulations. The report contains a one-sentence statement of 
the physical violence the petitioner stated that he endured, and is therefore not probative of the alleged 
physical abuse. 
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As determined in our prior decision, we find that the statements of the petitioner, his friends and family 
members, and the psychological evaluations fail to provide probative accounts of any particular 
incidents of battery. The relevant evidence also lacks sufficient, detailed information to demonstrate 
that K-E's demands and insults, extravagant spending habits, abandonment and other behavior involved 
threats of injury to the petitioner, psychological abuse or sexual abuse, an overall pattern of violence or 
otherwise amounted to extreme cruelty, as defined in the regulation at 8 C.F.R. § 204.2(c)(1)(vi). 

On the present motion, the petitioner, through counsel, submits a second psychological evaluation from 
_ dated J 15 2011. stated that a review records from the petitioner's previous 
therapist, and psychiatrist, reveal that the petitioner had 
expressed sexual performance had arguments over financial 
matters. He noted that the petitioner's "initial reluctance and vagueness in reporting such abuse is 
understandable, given the sensitive nature of this information and the gender difference between him 
and his previous therapist." _diagnosed the petitioner with major depressive disorder and male 
erectile disorder. He noted that the petitioner suffers from back pains, a history of marital conflicts and 
martial abuse, and immigration problems. _ concluded that the petitioner's "depression was 
precipitated by marital conflicts and marital abuse by his wife in the forms of sleep/sex deprivation, 
verbal insults, withdrawing petition for his u.s. permanent residency, and sexual torture." 

Upon review of the record in its totality, we find that the petitioner has not established that he was 
subjected to battery or extreme cruelty by K-E-. The second psychological evaluation from 
not provide any probative details of the alleged physical abuse. Nor does it demonstrate that K-E's 
behavior involved coercion or threats of harm or was aimed at insuring dominance or control over the 
petitioner. We acknowledge that the petitioner was in a troubled marriage and suffered emotional pain 
when he was called derogatory names, teased and abandoned by his wife, but these acts do not 
constitute extreme cruelty under the statute or regulation. Accordingly, the petitioner has not 
established that his wife subjected him to battery or extreme cruelty during their marriage, as required 
by section 204(a)(1)(A)(iii)(I)(bb) ofthe Act. 

In these proceedings, the petitioner bears the burden of proof to establish his eligibility by a 
preponderance of the evidence. Section 291 ofthe Act, 8 U.S.c. § 1361; Matter of Chaw at he, 25 I&N 
Dec. 369,375 (AAO 2010). Here, that burden has not been met. Accordingly, the prior decision of 
the AAO is affirmed, the appeal remains dismissed, and the petition remains denied for the reasons 
stated above. 

ORDER: The prior decision of the AAO, dated February 22, 2011, is affirmed. The appeal 
remains dismissed and the petition remains denied. 


