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DISCUSSION: The service center director denied the immigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner seeks immigrant classification under section 204(a)(1)(B)(iii) of the Immigration and 
Nationality Act (the Act), 8 U.S.c. § 1154(a)(I)(B)(iii), as an alien child battered or subjected to 
extreme cruelty by her V.S. lawful permanent resident parent. 

The director denied the petition for failure to establish that the petitioner had a qualifying relationship 
as the child of a lawful permanent resident (LPR) and that she was eligible for immigrant classification 
based upon that relationship. The director also found that the petitioner had not demonstrated that she 
resided with her father or that her father subjected her to battery or extreme cruelty. The director 
further found that the petitioner had not established that the battery or extreme cruelty was one 
central reason for the petitioner's failure to tIle the petition before turning 21. The petition was 
denied on these grounds. 

On appeal, counsel submits additional evidence and claims that the abuse was one central reason for 
the filing delay and that the petitioner was legally incapable of acting on her own until she turned 21 
years of age. 

Applicable Law 

Section 101(b)(1) of the Act, 8 V.S.c. § llOl(b)(I), defines a child as, in pertinent part, "an 
unmarried person under 21 years of age who is ... (A) a child born in wedlock .... " 

Section 204(a)(I)(B)(iii) of the Act provides, in pertinent part, that an alien who is the child of an alien 
lawfully admitted for permanent residence, or who was the child of a lawful permanent resident who 
within the past 2 years lost lawful permanent resident status due to an incident of domestic violence, 
and who is a person of good moral character, who is eligible for classification as a preference 
immigrant under section 203(a)(2)(A) of the Act, and who resides, or has resided in the past, with the 
permanent resident alien parent may file a petition with the Attorney General (now Secretary of 
Homeland Security) for classification of the alien (and any child of the alien) as a preference immigrant 
if the alien demonstrates to the Secretary that the alien has been battered by Or has been the subject of 
extreme cruelty perpetrated by the alien's permanent resident parent. 

Section 204(a)(1)(D)(v) of the Act provides a late-filing waiver for individuals meeting the 
following requirements: 

For purposes of this paragraph, an individual who is not less than 21 years of age, who 
qualified to file a petition under subparagraph (A)(iv) or (B)(iii) as of the day before the date 
on which the individual attained 21 years of age, and who did not file such a petition before 
such day, shall be treated as having filed a petition under such subparagraph as of such day if 
a petition is filed for the status described in such subparagraph before the individual attains 
25 years of age and the individual shows that the abuse was at least one central reason for the 
filing delay .... 
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Section 204(a)(1 )(1) of the Act states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) or clause (ii) or (iii) of 
subparagraph (B), or in making determinations under subparagraphs (C) and (D), the [Secretary 
of Homeland Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence shall be 
within the sole discretion of the [Secretary of Homeland Security]. 

The regulation at 8 C.F.R. § 204.2(e)(2)(i) further states: 

Self-petitioners are encouraged to submit primary evidence whenever possible. The 
Service will consider, however, any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence shall 
be within the sole discretion of the Service. 

Facts and Procedural History 

The petitioner is a citizen of Mexico who was born on March 9, 1987. The petitioner states that she 
entered the United States in April, 1993, without inspection, when she was approximately six years 
old. Her father, D_M_l, was a lawful permanent resident of the United States until November 9, 
2001, when he was deported after he was convicted of transporting illegal aliens. The petitioner 
filed the instant Form 1-360 on April 5, 2011, when she was 24 years old. The director denied the 
petition and counsel timely appealed. The AAO conducts appellate review on a de novo basis. Sce 
Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 2(04). 

Battery or Extreme Cruelty 

A full review of the record, including the evidence submitted on appeal, establishes that the petitioner' s 
father subjected her to battery and extreme cruelty. On appeal, counsel submits affidavits from the 
petitioner and her mother, as well as a supporting affidavit from the petitioner'S uncle who witnessed 
incidents of abuse. These affidavits credibly recount in probative detail the petitioner's father's 
physical and verbal abuse of the petitioner and the petitioner's mother, including incidents which 
occurred in the presence of the petitioner. The preponderance of the evidence submitted on appeal thus 
establishes that the petitioner's father subjected her to battery and extreme cruelty, as required by 
section 204(a)(1)(B)(iii) of the Act. 

Although the petitioner has overcome this ground for denial of the petition, the appeal may not be 
sustained because the petitioner remains ineligible under the following grounds. 

I Name withheld to protect individual's identity. 
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.faint Residence 

On appeal, counsel failed to address the issue of joint residence or to submit any relevant evidence 
relating to that ground, and the father's unsigned 1996 tax fonns listing the petitioner as his daughter 
are insufficient to establish joint residence, as required by section 204(a)(I )(B)(iii) of the Act. 

Qualifying Relationship and CorrespOildinE; Eligibility for Immediate Relative Classification 

The petitioner has failed to demonstrate that she had a qualifying relationship as the child of a lawful 
penn anent resident and that she was eligible for immigrant classification based upo~ that relationship 
as of the day before her twenty-first birthday. The petitioner's tather lost his lawful permanent resident 
status approximately seven years prior to the petitioner's twenty-first birthday and there is no evidence 
that he lost his status due to an incident of domestic violence. The affidavits of the petitioner and her 
mother and her father's criminal records show that O-M- lost his residency after a conviction for 
transporting illegal aliens unrelated to the petitioner and her family. 

Even if the petitioner had shown that her father lost his residency as the result of an incident of 
domestic violence, the Act limits the time the petition must be filed to two years after the loss of status. 
There is no exception in the Act to the two-year limit. Here, the petitioner did not file within two years 
of her father losing his lawful permanent resident status. As such, the petitioner has not shown that she 
had a qualifying relationship as the child of a lawful permanent resident (LPR) and that she was 
eligible for immigrant classification based upon that relationship as of the day before she turned 21. 
which is required by subsections 204(a)(1 )(B)(iii) and (D)(v) of the Act. 

The Abuse was Not One Celltral Reason for the Filil1E; Delay 

Even if the petitioner did meet the eligibility requirements at section 204(a)(1)(B)(iii) of the Act 
as of the day before she turned 21, she has not demonstrated that the filing delay was related to 
her tather's abuse. To establish eligibility for the late-filing provision at section 204(a)(l)(D)(v) of 
the Act, a petitioner need not show that the abuse was the only cause for the delay. Rather, to 
establish that a parent's abuse was "at least one central reason for the filing delay," the petitioner 
must demonstrate, by a preponderance of the relevant, credible evidence, a nexus between the abuse 
and the filing delay that is more than incidental or tangential. 

Here, there is no relevant evidence in the record to show that the abuse was at least one central reason 
for the filing delay. The petitioner has provided no probative details of any ongoing effects of the 
abuse that contributed to the delay in the filing of her petition. On appeal, counsel claims that the 
abuse was a central reason in the filing delay because the petitioner was psychologically 
traumatized by the abuse. Counsel fails to articulate, however, any nexus between the petitioner's 
father's abuse and the filing delay. The record indicates that the petitioner has not had any contact 
with her father since she wa~ approximately 14 or 15 years old, or about ten years ago. While 
counsel contends that psychological trauma was the cause for the delay in filing, no additional 
relevant evidence of the petitioner's mental health was submitted on appeal. As the petitioner has 
failed to demonstrate that her tather's abuse was at least one central reason for her filing delay, she 
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is ineligible for the late-filing waiver at section 204(a)(I)(D)(v) of the Act. She consequently no 
longer meets the definition of a child at section 101(b)(J)(B) of the Act and is ineligible for 
immigrant classification as the abused child of a lawful permanent resident under section 
204(a)(I)(B)(iii) of the Act. 

Conclusion 

On appeal, the petitioner has established that her father subjected her to battery and extreme cruelty, 
and the director's determination to the contrary will be withdrawn. However, the petitioner has 
failed to show that on the day before she turned 21: she had resided with her father; had a qualifying 
relationship as the child of a lawful permanent resident; was eligible for immigrant classification based 
upon that relationship; and that her father's abuse was at least one central reason for the delay in 
filing her petition. She consequently is ineligible for immigrant classification as the abused child of 
a lawful permanent resident under subsections 204(a)(1 )(B)(iii) and (D)( v) of the Act. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. Here, that burden has not been met and 
the appeal will be dismissed. 

ORDER: The appeal is dismissed. The petition remains denied. 


