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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. The 
Administrative Appeals Office (AAO) summarily dismissed the subsequent appeal. The matter is now 
before the AAO on a motion to reopen. The motion to reopen will be granted. The appeal will remain 
dismissed and the petition will remain denied. 

The petitioner seeks immigrant classification pursuant to section 204(a)(I)(B)(ii) of the Immigration 
and Nationality Act, 8 U.S.c. § 1154(a)(1 )(B)(ii), as an alien battered or subjected to extreme cruelty 
by a lawful permanent resident. 

Applicable Law 

Section 204(a)(1)(B)(ii) of the Act provides that an alien who is the spouse of a lawful permanent 
resident of the United States may self-petition for immigrant classification if the alien demonstrates 
that he or she entered into the marriage with the permanent resident spouse in good faith and that 
during the marriage, the alien or a child of the alien was battered or subjected to extreme cruelty 
perpetrated by the alien's spouse. In addition, the alien must show that he or she is eligible for 
classification under section 203(a)(2)(A) of the Act as the spouse of a lawful permanent resident, 
resided with the abusive spouse, and is a person of good moral character. Section 204(a)(1 )(B)(ii)(II) 
of the Act, 8 U.S.c. § 1154(a)(I)(B)(ii)(II). 

Section 204(a)(1)(B)(ii)(II)(aa) of the Act states, in pertinent part, that an individual who is no longer 
married to a lawful permanent resident of the United States is eligible to self-petition under these 
provisions if he or she is an alien: 

(CC) who was a bona fide spouse of a lawful permanent resident within the past 2 
years and-
(aaa) whose spouse lost status within the past 2 years due to an incident of 
domestic violence; or 
(bbb) who demonstrates a connection between the legal termination of the 
marriage within the past 2 years and battering or extreme cruelty by the 
lawful permanent resident spouse .... 

Section 204(a)(1)(1) of the Act, 8 U.S.c. § 1154(a)(I)(J) states, in pertinent part, the following: 

In acting on petitions filed under clause (iii) Or (iv) of subparagraph (A) or clause (ii) or 
(iii) of subparagraph (B) or in making determinations under subparagraphs (C) and (D), 
the [Secretary of Homeland Security] shall consider any credible evidence relevant to 
the petition. The determination of what evidence is credible and the weight to be given 
that evidence shall be within the sole discretion of the [Secretary of Homeland 
Security]. 
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Facts and Procedural History 

The petitioner is a citizen of Trinidad and Tobago who claims to have entered the United States on 
July 10, 1990. The petitioner married a lawful permanent resident on May 16, 1990, in Trinidad and 
Tobago. The petitioner's husband passed away on March 17, 2000. The petitioner filed the instant 
Form 1-360 on June 8, 2010. The director denied the petition for failure to establish the requisite 
qualifying relationship with her husband and eligibility for immigrant classification based on such a 
relationship. The AAO summarily dismissed the petitioner's subsequent appeal as the petitioner did 
not specifically identify any erroneous conclusion of law or statement of fact in the director's 
decision. 

On motion, the petitioner submitted a personal statement asking U.S. Citizenship and Immigration 
Services (USCIS) to grant her discretionary relief even though there is no legal basis for the 
petitioner to be "grandfathered" for a grant of her Form 1-360. The petitioner also submitted 
additional evidence including letters of support and evidence of her husband's death. As new 
evidence was submitted, the petitioner's motion meets the requirements for a motion to reopen at 8 
C.F.R. § 103.5(a)(2). Accordingly, the motion to reopen is granted. However, the petitioner has 
failed to establish her eligibility for approval of her Form 1-360 for the following reasons. 

Analysis 

The petitioner has failed to establish that she had a qualifying relationship with her husband at the 
time of filing the Form 1-360 and that she was eligible for immigrant classification based on said 
relationship. The record shows that the petitioner's husband passed away on March 17, 2000. 
Pursuant to section 204(a)(I)(A)(iii)(II)(aa)(CC) of the Act, a spouse of a U.S. citizen who files 
within two years of the alleged abuser's death remains eligible for consideration of a Form 1-300 
petition. However, there is no similar widow's provision under section 204(a)(1)(B)(ii)(II)(aa)(CC) 
of the Act. Here, the petitioner was not married to a U.S. citizen, as her husband was a lawful 
permanent resident at his death. The petitioner also does not meet either of the exceptions at section 
204(a)(1)(B)(ii)(II)(aa)(CC) of the Act. She was not the spouse of a lawful permanent resident 
within the two years preceding the filing of her Form 1-360; her husband did not lose his status due 
to an incident of domestic violence; and their marriage was not terminated due to his abuse, but 
rather upon death. As such, the petitioner has not established that she had a qualifying relationship 
with her husband, and she did not demonstrate her eligibility for preference immigrant classification 
based on such a relationship, as required by subsections 204(a)(I)(B)(ii)(II)(aa) and (cc) of the Act. 
While the AAO acknowledges the petitioner's request for a discretionary grant, neither the Act nor 
the pertinent regulations grant the AAO authority to waive the statutory requirements of section 
204(a)(I)(B)(ii) of the Act. 
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Conclusio/J 

In these proceedings, the petitioner bears the burden of proof to establish her eligibility by a 
preponderance of the evidence. Section 291 of the Act, 8 U.S.c. § 1361; Matter of Chaw at he, 25 I&N 
Dec. 369, 375 (AAO 2010). Here, that burden has not been met. 

ORDER: The appeal remains dismissed and the petition remains denied. 


