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DISCUSSION: The Director, Vennont Service Center, ("the director") denied the immigrant visa 
petition and the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismissed. 

The petitioner seeks immigrant classification pursuant to section 204(a)(1 )(A)(iii) of the Immigration 
and Nationality Act (the Act), 8 U.S.C. § IIS4(a)(1)(A)(iii), as an alien battered or subjected to extreme 
cruelty by his U.S. citizen spouse. 

The director denied the petition for failure to establish that the petitioner is a person of good moral 
character, entered into marriage with his wife in good faith and that she subjected him to battery or 
extreme cruelty during their marriage. 

On appeal, counsel submits a brief reasserting the petitioner's eligibility and additional evidence. 

Relevant Law and Regulations 

Section 204(a)(1 )(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. § 11S4(a)(1)(A)(iii)(II). 

Section 204(a)(1)(J) of the Act further states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) ... or in making 
detenninations under subparagraphs (C) and (D), the [Secretary of Homeland Security] shall 
consider any credible evidence relevant to the petition. The detennination of what evidence is 
credible and the weight to be given that evidence shall be within the sole discretion of the 
[Secretary of Homeland Security]. 

The eligibility requirements are further explicated in the regulation at 8 C.F.R. § 204.2(c)(1), which 
states, in pertinent part: 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was battered by 
or was the subject of extreme cruelty" includes, but is not limited to, being the victim of any 
act or threatened act of violence, including any forceful detention, which results or threatens 
to result in physical or mental injury. Psychological or sexual abuse or exploitation, 
including rape, molestation, incest (if the victim is a minor), or forced'prostitution shall be 
considered acts of violence. Other abusive actions may also be acts of violence under certain 
circumstances, including acts that, in and of themselves, may not initially appear violent but 
that are a part of an overall pattern of violence. The qualifying abuse must have been 



Page 3 

committed by the citizen ... spouse, must have been perpetrated against the self-petitioner 
... and must have taken place during the self-petitioner's marriage to the abuser. 

(vii) Good moral character. A self-petitioner will be found to lack good moral character ifhe or 
she is a person described in section lOI(t) of the Act. Extenuating circumstances may be taken 
into account if the person has not been convicted of an offense or offenses but admits to the 
commission of an act or acts that could show a lack of good moral character under section 
IOI(t) of the Act. ... A self-petitioner will also be found to lack good moral character, unless 
he or she establishes extenuating circumstances, if he or she ... committed unlawful acts that 
adversely reflect upon his or her moral character, or was convicted or imprisoned for such acts, 
although the acts do not require an automatic finding of lack of good moral character. A self
petitioner's claim of good moral character will be evaluated on a case-by-case basis, taking into 
account the provisions of section 101 (t) of the Act and the standards of the average citizen in the 
community. 

* * * 
(ix) Good faith marriage. A spousal self-petition cannot be approved if the self-petitioner 
entered into the marriage to the abuser for the primary purpose of circumventing the 
immigration laws. A self-petition will not be denied, however, solely because the spouses are 
not living together and the marriage is no longer viable. 

The evidentiary guidelines for a self-petition under section 204(a)(1)(A)(iii) of the Act are further 
explicated in the regulation at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part: 

Evidence for a spousal self-petition -

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to the 
petition. The determination of what evidence is credible and the weight to be given that 
evidence shall be within the sole discretion of the Service. 

* * * 
(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and affidavits 
from police, judges and other court officials, medical personnel, school officials, clergy, 
social workers, and other social service agency personnel. Persons who have obtained an 
order of protection against the abuser or have taken other legal steps to end the abuse are 
strongly encouraged to submit copies of the relating legal documents. Evidence that the 
abuse victim sought safe-haven in a battered women's shelter or similar refuge may be 
relevant, as maya combination of documents such as a photograph of the visibly injured 
self-petitioner supported by affidavits. Other forms of credible relevant evidence will 
also be considered. Documentary proof of non-qualifying abuses may only be used to 
establish a pattern of abuse and violence and to support a claim that qualifying abuse also 
occurred. 

* * * 
(vii) Good faith marriage. Evidence of good faith at the time of marriage may include, 

but is not limited to, proof that one spouse has been listed as the other's spouse on 
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insurance policies, property leases, income tax forms, or bank accounts; and testimony or 
other evidence regarding courtship, wedding ceremony, shared residence and 
experiences. Other types of readily available evidence might include the birth certificates 
of children born to the abuser and the spouse; police, medical, or court documents 
providing information about the relationship; and affidavits of persons with personal 
knowledge of the relationship. All credible relevant evidence will be considered. 

Pertinent Facts and Procedural History 

The petitioner is a citizen of Jamaica who was admitted to the United States on November 29, 2000, 
as a nonimmigrant visitor. The petitioner married F-E-I, a U.S. citizen, on March 17,2005 in 
Miami, Florida. The petitioner filed the instant Form 1-360 on April 5, 2010. The director 
subsequently issued a Request for Evidence (RFE) of, inter alia, the petitioner's good-faith entry into 
the marriage and his wife's battery or extreme cruelty. The petitioner, through counsel, timely 
responded with additional evidence which the director found insufficient to establish the petitioner's 
eligibility. The director denied the petition and counsel timely appealed. 

The AAO reviews these proceedings de novo. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004). A full review of the record, including the evidence submitted on appeal, fails to establish the 
petitioner's eligibility. Counsel's claims and the evidence submitted on appeal do not overcome the 
director's grounds for denial and the appeal will be dismissed for the following reasons. 

Entry into the Marriage in Good Faith 

The relevant evidence submitted below and on appeal fails to demonstrate the petitioner's entry into his 
marriage in good faith. In his undated statement, the petitioner recalled that he met F-E- in 2004 while 
he was working at a car wash. He recounted that while they were dating they went to dinner and the 
movies, played dominoes, and attended F-E-'s family events. The petitioner stated that they became 
engaged in November 2004 and were wed on March 17,2005. He recalled that F-E-'s sister and two of 
her friends attended the wedding ceremony. He stated that after their marriage, F-E- did not work, but 
she took care of the house and cooked dinner for him. In response to the RFE, the petitioner offered a 
different account of the wedding ceremony and stated that F-E-'s two sisters and her friend attended the 
wedding. The petitioner did not further describe their wedding ceremony, joint residence or any of their 
shared experiences, apart from the alleged abuse. 

~ner also submitted a psychological evaluation, dated November 25,2008, 
~, Ph.D and a declaration from his brother, dated September 11, 2010. The petitioner's 
brother stated that he resided with the petitioner and F-E- for a two-month period early in their 
marriage. However, his statement speaks only of the alleged abuse an~ probative 
information regarding the petitioner's good faith in entering the relationship. ~tated that 
the petitioner "described their courtship as romantic, revealing that [F-E-] treated him in a courteous, 
respectful, and loving manner." The remainder of the psychological evaluation addresses the alleged 

I Name withheld to protect the individual's identity. 
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abuse and provides no other information on the petitioner's good-faith intentions in entering the 
relationship. 

The petitioner submitted as documentary evidence: joint Comcast bills for a four-month period dated 
shortly before their separation; joint utilities bills; a bank statement for a joint checking account 
reflecting that the account was opened in February 2006 with a zero balance and closed one month later 
with a zero balance; an automobile insurance statement showing the petitioner's spouse as an excluded 
driver; a residential lease for the petitioner and his wife; a copy of a 2007 joint income tax return for the 
petitioner and his wife; notices from the Internal Revenue Service (IRS) regarding payments owed by 
the petitioner and his wife for the 2007 tax year; greeting cards from the petitioner and his wife; and 
various undated photographs of the petitioner and his wife taken at unspecified locations. In response to 
the RFE, the petitioner submitted: an IRS transcript for the joint 2007 income tax return; three bank 
statements dated after their separation, which reflects that F-E- has three overdrawn bank accounts; 
evidence of the Febmary 22, 2006 cancellation of the petitioner's and his wife's joint automobile 
insurance; and an order of driver's license suspension issued to the petitioner's wife after their 

• 2 separatIOn. 

On appeal, counsel asserts that the petitioner "has repeatedly explained that his spouse had extremely 
poor credit and was unable to join him in any financial affairs such as a bank account, credit accounts, 
utility bills, vehicle financing etc." Counsel contends that the petitioner "was placed in an impossible 
situation to resolve based on his spouse's own financial history in this country and should not be held 
responsible for this." We recognize that given the barriers many abused individuals face in obtaining 
traditional forms of joint documentation, the statute and regulations do not require documentary 
evidence of the petitioner's good-faith entry into the marriage. See 8 C.F.R. §§ 103.2(b)(2)(iii), 
204.1(0(1), 204.2(c)(2)(i). In this case. the petitioner has submitted some relevant documentation 
showing that he and his wife filed a joint tax return in 2007, signed a joint lease, were jointly billed for 
three utilities, and were photographed together at various unspecified locations. However, in his 
statement, the petitioner did not describe their wedding ceremony, joint residence or any of their shared 
experiences in probative detail, apart from the alleged abuse. The petitioner's brother indicated in his 
declaration that he resided with the petitioner and his wife, but he did not discuss his observations of the 
petitioner's interactions with or feelings for his wife during his marriage. The psychological evaluation 
also does not contain any probative information regarding the petitioner's good faith in marrying his 
spouse. Accordingly, the petitioner has failed to demonstrate that he entered into marriage with his wife 
in good faith, as required by section 204(a)(1)(A)(iii)(I)(aa) of the Act. 

Battery or Extreme Cruelty 

We find no error in the director's determination that the petitioner's wife did not subject him to battery 
or extreme cmelty and the additional evidence submitted on appeal fails to overcome this ground for 
denial. In his undated statement, the petitioner recalled that F-E- went out with her friends twice a week 
and would sometimes return the next morning. He stated that she lied to him about her whereabouts 
and would not come home on time. The petitioner stated that he could not support her spending habits 

2 The petitioner stated on his Fonn 1-360 that he resided with his wife from January 2004 until September 2008. 
During the psychological evaluation, the petitioner indicated that he separated from his wife in July 2008. 
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and suspected she was using drugs and was with another man. He recounted that she screamed at him, 
called him names, and threatened that the police would detain him and contact immigration authorities. 
The petitioner recalled that F-E- had an extramarital affair and was pregnant from that relationship. The 
petitioner's statements do not indicate that his wife's behavior involved threatened violence, 
psychological or sexual abuse, or otherwise constituted extreme cruelty, as that term is defined at 8 
C.F.R. § 204.2(c)(1)(vi). Although he briefly stated that his wife physically assaulted him on two 
occasions, he failed to describe these events with probative detail. 

The petitioner's brother attested to personally witnessing marital arguments,between the petitioner 
and F-E-, but his statement fails to demonstrate that F-E-'s behavior involved threatened violence, 
psychological or sexual abuse, or otherwise constituted extreme cruelty, as that term is defined in the 
regulations. In the psychological evaluation, diagnosed the petitioner with Major 
Depression and Posttraumatic Stress Disorder. account of the alleged abuse is brief 
and does not offer any probative details. For . stated that F-E- "would 
often shove, slap, and scratch" the petitioner and "she slashed his tires and shred his " The 
petitioner did not mention any of these incidents in his own statement and brief 
account is not probative of the alleged abuse. 

The petitioner submitted his medical records showing that on February 16,2006 he was admitted to a 
hospital for central chest pressure. The admission record does not indicate that the petitioner was 
battered or his chest pressure was the result of all injury. The medical documents show that the 
petitioner had a number of stress and laboratory tests, but the record fails to articulate the significance of 
these tests and their correlation to the claimed abuse. On appeal, the petitioner submits a report that was 
printed from an internet site on the relationship between heart disease and stress. However, the record 
does not contain a statement from a medical professional or other evidence linking any of the 
petitioner's health conditions to the alleged abuse. 

On appeal, counsel asserts that the evidence submitted below is sufficient to demonstrate that the 
petitioner was subjected to and/or extreme cruelty. Counsel specifically cites to the 
psychological evaluation from the petitioner's medical records, and the statement from 
the petitioner's brother. However, a full review of the submitted evidence shows that it does not meet 
the petitioner's burden of proof. The petitioner's statement does not indicate that his wife's behavior 
involved threatened violence, psychological or sexual abuse, or otherwise constituted extreme cruelty, 
and his account of the alleged physical abuse is brief and lacks probative detail. brief 
account of the alleged abuse also does not contain probative information. The petitioner'S brother, who 
resided with the petitioner and his wife, does not claim to have personally observed any events that 
would constitute battery and/or extreme cruelty. Finally, the petitioner has not submitted any evidence 
to connect his medical condition to the alleged abuse. Accordingly, the petitioner has not established 
that his wife subjected him to battery or extreme cruelty during their marriage, as required by section 
204(a)(1 )(A)(iii)(I)(bb) ofthe Act. 

Good Moral Character 

The director determined that the petitioner gave false testimony for the purpose of obtaining a benefit 
under the Act, which prevents a finding of his good moral character pursuant to section 101 (t)( 6), 
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8 U.S.C. § 1101(f)(6), of the Act. The director made this determination based on the petitioner's 
June 5, 2008 interview in connection w1ti1 the Alien Relative Petition (Form 1-130) filed by F-E- on 
his behalf. The director stated that during this interview the petitioner was placed under oath and 
testified that his wife had never been arrested and they never resided apart during their marriage. 
The director determined that this information is inconsistent with the petitioner's August 6, 2008 
sworn statement issued response to a notice of intent to deny (NOID) the Form 1-130, in which he 
explained that his wife had previously been arrested and spent four months in jail during the time of 
their marriage. 

On appeal, counsel asserts that the petitioner "did not know about his wife's arrest record until after 
his interview before USCIS, however it stands to reason that once informed of it by the adjudications 
officer, he would then have knowledge of it during his subsequent interactions with USCIS, and 
would make mention of it during his response to the notice of intent to deny .... " Counsel states 
that Matter of L-D-E-, 8 I&N Dec. 399 (BIA 1959) held that "false written statements that appear in 
an application, even if the application bears a statement of oath, do not constitute testimony within 
the meaning of INA § 101(f)(6)." Counsel concludes that to establish bad moral character, "the 
alleged false testimony has to fall within the perimeters of section 212(a)(6)(C) of the Act and be 
'material. '" 

The director did not make an inadmissibility finding under section 212(a)(6)(C)(i) of the Act, 8 U.S.C. 
§ 1182(a)(6)(C)(i), for willful misrepresentation of a material fact, but a determination that the 
petitioner failed to establish that he is a person of good moral character pursuant to the provisions of 
section 101(f) of the Act. False testimony under section 101(f)(6) of the Act is limited to oral 
statements made under oath with the subjective intent of obtaining immigration benefits. Kungys v. 
United States, 485 U.S. 759, 780 (1988). The false testimony "appears to some degree whenever there 
is a subjective intent to deceive, no matter how immaterial the deception." Id. The false testimony 
need not be material and does not include misrepresentations made for reasons other than obtaining 
immigration benefits, such as statements made out of embarrassment, fear or a desire for privacy. Id. 

In his rebuttal to the Form 1-130 NOID, the petitioner stated, "[w]hen the officer asked me if my wife 
and I have ever been separated, lived apart, or slept outside the home since our marriage I said no 
because I did not understand the question. I thought the officer meant have we ever been separated 
because of a fuss or fight." The petitioner further explained, "[i]f I had understood the question, I 
would have answered 'yes' because my wife was arrested and spent four months in jail." As noted by 
the director, this response is internally inconsistent because the petitioner later provides in his statement, 
"[i]t is my understanding that my wife has been arrested several times. I did not know about most of 
them and only found out after the date of the interview." Although the petitioner's written sworn 
statement is internally inconsistent, only oral statements under oath are considered for a finding that an 
alien has given false testimony as defined under section 101(f)(6) of the Act. 

During the petitioner's Form 1-130 interview, he testified under oath that his wife had never been 
arrested and they never resided apart during their marriage. This is oral testimony that is inconsistent 
with the petitioner's written statements. The petitioner claims that the inconsistencies are a result of his 
misunderstanding of the interview question. Upon a full review of the record, we find that the interview 
questions were clearly stated and the inconsistencies are not simply a misunderstanding on the part of 
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the petitioner, but evidence of "a subjective intent to deceive" on his part to show a bona fide 
marriage for the approval of the alien relative petition filed on his behalf. Thus, the director 
correctly found that the petitioner lacks good moral character because, in order to gain an 
immigration benefit, he provided false testimony under oath to the USC IS officer. 

Conclusion 

On appeal, the petitioner has failed to overcomt: the director's determinations that he did not 
establish that he is a person of good moral character, entered into marriage with his wife in good faith 
and that she subjected him to battery or extreme cruelty during their marriage. He is consequently 
ineligible for immigrant classification under section 204(a)(1)(A)(iii) of the Act. 

In these proceedings, the petitioner bears the burden of proof to establish his eligibility by a 
preponderance of the evidence. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Chaw at he, 25 I&N 
Dec. 369, 375 (AAO 2010). Here, that burden has not been met. Accordingly, the appeal will be 
dismissed and the petition will remain denied for the reasons stated above. 

ORDER: The appeal is dismissed. 

, '., 


