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DISCUSSION: The Director, Texas Service Center (TSC), denied the preference visa petition based
upon its abandonment. The matter is now before the Administrative Appeals Office (AAQO) on appeal.
The appeal will be rejected.

The petitioner is a landscaping company that is seeking to permanently employ the bencticiary i the
United States as a first line supervisor/manager pursuant to Section 203(b)(3)}A)iii) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A)(iii). The director determined
that the petitioner had abandoned the Form I-140, Immigrant Petition for Alien Worker, by tuiling to
submit a response to a Notice of Intent to Deny (NOID) issued on August I, 2011. Therefore. the
director denied the petition based upon its abandonment in a Notice of Denial (NOD) issued on
September 29, 2011.

The regulation at 8 C.F.R. § 103.2(b)(15) provides: “A denial due to abandonment may not be appealed.
but an applicant or petitioner may file a motion to reopen under § 103.5”" Further. 8 CEFR.
§ 103.5(a)(2) provides that denials due to abandonment may be challenged in a motion to rcopen hefore
the office that rendered the decision based on limited arguments.

The record shows that the petitioner’s counsel filed a Form [-290B, Notice of Appeal or Motion. on
October 26, 2011, as an appeal by checking the box at part 2.A., of the Form [-290B, which specifically
states “T am filing an appeal. My brief and/or additional evidence is attached.” However, as the denial
of the petition was based upon its abandonment and such a denial may not be appcaled pursuant to
8 C.FR. § 103.2(b)(15), the AAO has no jurisdiction over the instant appeal and the appeal must be
rejected on this basis.

Therctore. as the appeal was not properly filed, it will be rejected.

ORDER: The appeal is rejected.



