
identifying data deleted to u.s. oepartment of Homeland Security
U.S. Citizenship and Immigration Services

prevent clearly unwarranted office ofasministrativeaggenis
inVaSion Of perSonal rivac 20 Massachusetts Ave. N.W., MS 2090

Washin DC 205 -2090
U.S. izens ip
and Immigration

PUBLIC COPY services

Date: Office: VERMONT SERVICE CENTER File:

IN RE: MAR

PETITION: Petition for Immigrant Abused Child Pursuant to Section 204(a)(1)(A)(iv) of the
Immigration and Nationality Act, 8 U.S.C. § 1154(a)(1)(A)(iv)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents

related to this matter have been returned to the office that originally decided your case. Please be advised

that any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen.
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or Motion
with the $630 fee. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed
within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

try Rhew

Chief, Administrative Appeals Office

www.uscis.gov



Page 2

DISCUSSION: The Vermont Service Center Director denied the immigrant visa petition (Form I-
360) and the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be dismissed.

The petitioner seeks immigrant classification under section 204(a)(1)(A)(iv) of the Act (the Act),
8 U.S.C. § 1154(a)(1)(A)(iv), as an alien child battered or subjected to extreme cruelty by his United
States citizen stepparent.

The director determined that the petitioner had not demonstrated that: (1) the requisite qualifying
relationship existed between the petitioner and his former stepfather; (2) he resided with his former
stepfather; or (3) that his former stepfather battered him or subjected him to extreme cruelty. The
director also found that the petitioner had not established that the battery or extreme cruelty was one
central reason for the petitioner's failure to file the petition before turning 21. On appeal, counsel
submits a brief, copies of policy memorandum and copies of documentation previously provided.

Relevant Law and Regulations

Section 101(b)(1) of the Act, 8 U.S.C. § 1101(b)(1), defines a child as, in pertinent part:

an unmarried person under 21 years of age who is . . . (B) a stepchild, whether or not born
out of wedlock, provided the child had not reached the age of 18 years at the time the
marriage creating the status of stepchild occurred[.]

Section 204(a)(1)(A)(iv) of the Act provides:

An alien who is the child of a citizen of the United States, or who was a child of a United States
citizen parent who within the past two years lost or renounced citizenship status related to an
incident of domestic violence, and who is a person of good moral character, who is eligible to be
classified as an immediate relative under section 201(b)(2)(A)(i), and who resides, or has
resided in the past, with the citizen parent may file a petition with the [Secretary of Homeland
Security] under this subparagraph for classification of the alien (and any child of the alien)
under such section if the alien demonstrates to the [Secretary] that the alien has been battered by
or has been the subject of extreme cruelty perpetrated by the alien's citizen parent. For purposes
of this clause, residence includes any period of visitation.

In 2005, Congress amended the self-petitioning provisions for abused children to extend eligibility
to individuals who failed to file before turning 21 due to the abuse. Section 204(a)(1)(D)(v) of the
Act states:

For purposes of this paragraph, an individual who is not less than 21 years of age, who
qualified to file a petition under subparagraph (A)(iv) or (B)(iii) as of the day before the date
on which the individual attained 21 years of age, and who did not file such a petition before
such day, shall be treated as having filed a petition under such subparagraph as of such day if
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a petition is filed for the status described in such subparagraph before the individual attains
25 years of age and the individual shows that the abuse was at least one central reason for the
filing delay. . . .

Section 204(a)(1)(J) of the Act further states:

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) or clause (ii) or
(iii) of subparagraph (B), or in making determinations under subparagraphs (C) and
(D), the [Secretary of Homeland Security] shall consider any credible evidence relevant
to the petition. The determination of what evidence is credible and the weight to be
given that evidence shall be within the sole discretion of the [Secretary of Homeland
Security].

The regulation at 8 C.F.R. § 204.2(e)(2)(i) further states:

Self-petitioners are encouraged to submit primary evidence whenever possible. The
Service will consider, however, any credible evidence relevant to the petition. The
determination of what evidence is credible and the weight to be given that evidence shall
be within the sole discretion of the Service.

Pertinent Facts and Procedural History

The petitioner is a citizen of Mexico who was born on August 29, 1985 and entered the United
States without inspection in August 1998. On October 14, 1995, when he was 10 years old, his
mother married A-AJ, then a lawful permanent resident of the United States. On September 1,
2005, A-A- filed a Petition for Alien Relative (Form I-130) on the petitioner's behalf, which was
approved after A-A- became a naturalized U.S. citizen. On March 20, 2008, the petitioner's mother
filed a Form I-360 self-petition based upon the abuse of A-A-.2 The petitioner's mother and his
stepfather divorced on May 15, 2009 when the petitioner was 23 years old. The petitioner's
mother's Form I-360 was approved on July 13, 2009. The petitioner filed the instant Form I-360 on
July 13, 2010 when he was 24 years old. The director denied the petition and the petitioner timely
appealed.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). A full review of the record, including the evidence submitted on appeal, fails to establish
the petitioner's eligibility. The petitioner's claims on appeal do not overcome the director's ground
for denial and the appeal will be dismissed for the following reasons.

Joint Residence

Name withheld to protect individual's identity.
2 See Prima Facie Determination on Form I-360, EAC 08 119 50180.
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A full review of the record establishes that the petitioner resided with his former stepfather. The
statements of the petitioner and his mother recount that the petitioner resided with his mother, former
stepfather and siblings from 1998 until the date on which the petitioner's former stepfather departed the
joint residence. The petitioner's former stepfather also filed a Form I-130 on behalf of the petitioner
indicating that the petitioner resided with him in 2005. The preponderance of the relevant evidence
submitted thus establishes that the petitioner resided with his former stepfather, as required by section
204(a)(1)(A)(iv) of the Act. The director's contrary determination is withdrawn.

Battery or Extreme Cruelty

A full review of the record establishes that the petitioner's former stepfather subjected him to extreme
cruelty during the time he was married to the petitioner's mother. The statements of the petitioner and
his mother recount in probative detail several incidents of the petitioner's former stepfather's physical
and verbal abuse of the petitioner, his siblings and his mother, including incidents which occurred in
the presence of the petitioner or were also directed at the petitioner. The preponderance of the relevant
evidence submitted thus establishes that the petitioner's stepfather subjected him to extreme cruelty, as
required by section 204(a)(1)(A)(iv) of the Act. The director's contrary determination is withdrawn.

The Petitioner is Not Eligible under the Late-Filing Provisions for Self-Petitioning Children

The director determined that pursuant to section 204(a)(1)(A)(iv) of the Act, the termination of a
marriage that created a stepparent/stepchild relationship can only occur after the filing of a Form
I-360. The director's conclusion, however, is erroneous and shall be withdrawn because he failed to
consider section 204(a)(1)(D)(v) of the Act, which provides for the filing of a petition in the case of
a petitioner who: is between the ages of 21 and 25; "qualified to file a petition . . . as of the day
before the date on which the individual attained 21 years of age"; and can show a connection
between the delay in filing and the abuse. Thus the proper inquiry is not the status of the parents'
marriage at the time of filing the self-petition, but whether the petitioner met the eligibility criteria
at section 204(a)(1)(A)(iv) of the Act on the day before his or her twenty-first birthday and can
show that any abuse was at least one central reason for the filing delay.

In this case, the petitioner has established that he had a qualifying relationship with his former
stepfather as of the day before his twenty-first birthday, that he resided with his former stepfather
and that his former stepfather subjected him to extreme cruelty at that time. The appeal may not be
sustained, however, because the petitioner has not shown that his former stepfather's abuse was a
central reason for his failure to file the petition before his twenty-first birthday. On the Form I-360,
the petitioner stated that he ceased living with his former stepfather in 2008. The petitioner's
mother, in her affidavit, dated June 19, 2009, stated that A-A- left the home in July 2008 and that
the family was safe and could breathe easily. The petitioner and his mother did not indicate that
they had any further contact with his former stepfather after he moved out of the home.
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Even though counsel contends that the petitioner did not file his petition because the petitioner was
emotionally abused by A-A-, which resulted in a hospitalization for days, and caused the delay in
the petitioner's filing, the record reflects that the petitioner was last hospitalized in 2000 and there is
no evidence that the hospitalization was related to the abuse. Furthermore, while the petitioner
stated that it was the fear that A-A- instilled in the family that made them not do anything against
him; his mother was petrified that A-A- would find out that they were taking actions against him
and retaliate; and he thought A-A- was coming after them next when A-A- attempted to commit
suicide after his mother filed for divorce, the record reflects that the family had had no contact with
A-A- after July 2008 and that the family was free of the influence of A-A-. Additionally, the record
reflects that the petitioner's mother filed a Form I-360 in March 2008, filed for divorce on May 28,
2008 and received an approved Form I-360 in July 2009 during the two-year period in question.

While the abuse need not be the predominant cause of the filing delay, it must be "at least one
central reason" for the delay. See Section 204(a)(1)(D)(v) of the Act. As discussed above, the record
indicates that the petitioner escaped his former stepfather's abuse over two years before this petition
was filed and that the petitioner's mother was able to file a petition on her own behalf. The
petitioner and his mother did not indicate that they had any further contact with his former
stepfather or that he continued to threaten them during those two years. While it is unfortunate that
the petitioner did not file the petition before his twenty-first birthday, the petitioner does not meet
the requirements under the late-filing provisions. As the petitioner has not demonstrated that his
former stepfather's abuse was at least one central reason for his filing delay, he is ineligible for the
late-filing waiver at section 204(a)(1)(D)(v) of the Act. He consequently is ineligible for immigrant
classification as the abused child of a U.S. citizen under section 204(a)(1)(A)(iv) of the Act.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely
with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met and
the appeal will be dismissed.

ORDER: The appeal is dismissed. The petition remains denied.


