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DISCUSSION: ' The Director, Vermont Service Center, (“the director”) denied the immigrant visa
petition and the matter is now before the Admmlstratlve Appeals Office (AAO) on appeal. The appeal
will be dismissed.

The petitioner seeks unnngrant classxﬁcatlon pursuant to sectlon 204(a)(1)(A)(iii) of the Immigration
and Nationality Act (the Act), 8 U.S.C. § 1154(a)(1)(A)(iii), as an alien battered or subjected to extreme
cruelty by his former U.S. citizen spouse.

- The director denied the petition for failure to establish that the petitioner entered into marriage with his
former wife in good faith and that she subjected him to battery or extreme cruelty during their marriage.

On appeal, counsel reasserts the petitioner’s eligibility and submits additional evidence.
Relevant Law and Regulations

Section 204(a)(1)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien’s spouse. In
addition, the alien must show that he or she is eligible to be classified as an immediate relative under
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral
character. Section 204(a)(1)(A)(iii)(II) of the Act, 8 U.S.C. § 1154(a)(1)(A)(iii)(II).

Section 204(a)(1)(J) of the Act further states, in pertiﬁent part:

. In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . . or in making
determinations under subparagraphs (C) and (D), the .[Secretary of Homeland Security] shall
consider any credible evidence relevant to the petition. The determination of what evidence is
credible and the weight to be given that evidence shall be within the sole discretion of the
[Secretary of Homeland Security]. .

The ellglblhty reqmrements are further explicated in the regulation at 8 C.F.R. § 204.2(c)(1), which
states, in pertinent part:

(vi) Battery or extreme cru‘elty. For the purpose of this chapter, the phrase “was battered by
- or was the subject of extreme cruelty” includes, but is not limited to, being the victim of any
act or threatened act of violence, including any forceful detention, which results or threatens
to result in' physical or mental injury. Psychological or sexual abuse or exploitation,
including rape, molestation, incest (if the victim is a minor), or forced prostitution shall be
- considered acts of violence. Other abusive actions may also be acts of violence under certain
circumstances, including acts that, in and of themselves, may not initially appear violent but
. that are a part of an overall pattern of violence. The qualifying abuse must have been
committed by the citizen . . . spouse, must have been perpetrated against the self-petitioner
. . and must have taken place during the self-petitioner’s marriage to the abuser.
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(ix) Good faith marriage. A spousal self-petition cannot be approved if the self-petitioner

entered into the marriage to the abuser for the primary purpose of circumventing the

immigration laws. A self-petmon will not be denied, however; solely because the spouses are
N not living together and the marriage is no longer viable.

The ev1dent1ary guidelines for a self-petition under section 204(a)(1)(A)(111) of the Act are further
‘explicated.in the regulation at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part:

Evidence for a spousal self-petition — .

(i) General. Self-petitioners are encouraged to submit primary ev1dence whenever
- possible. The Service will consider, however, any credible evidence relevant to the
. petition. The determination of what evidence is credible and the weight to be given that

evidence shall be within the sole discretion of the Service. '

% %k

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and affidavits
from police, judges and other court officials, medical personnel, school officials, clergy,
social workers, and other social service agency personnel. Persons who have obtained an
order of protection against the abuser or have taken other legal steps to end the abuse are
strongly encouraged to submit copies of the relating legal documents. Evidence that the
abuse victim sought safe-haven in a battered women’s shelter or similar refuge may be
relevant, as may a combination of documents such as a photograph-of the visibly injured
self-petitioner supported by affidavits. Other forms of credible relevant evidence will
also be considered. Documentary proof of non-qualifying abuses may only be used to
establish a pattern of abuse and v1olenoe and to support a claim that qualifying abuse also
occurred.

) ¥ ¥ 3k .

(vii) Good faith marriage. Evidence of good faith at the time of marriage may include,
but is not limited to, proof that one spouse has been listed as the other's spouse on
insurance policies, property leases, income tax forms, or bank accounts; and testimony or
other -evidence regarding courtship, wedding ceremony, shared residence and
experiences. Other types of readily available evidence might include the birth certificates
of children born to the abuser and the spouse; police,. medical, or court documents
_providing information about the relationship; and’ affidavits of persons with personal
knowledge of the relationship. All credible relevant evidence will be considered.

Pertinent F, acts and Procedural Hiéiory R
The petitioner is a citizen of Trinidéd and Tobago who last enteted the United States on February 14,

2003 as a J-1 exchange visitor. The petitioner married L-W-, a U.S. citizen, in New
York on June 1, 2009 The petltloner ﬁled the instant-Form 1-360 on March 29, 2010. The director

! Name withheld to protect the individual’s identity.
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subsequently issued a Request for Evidence (RFE) of, inter alia, the petitioner’s good-faith entry into
the marriage and his wife’s battery or extreme cruelty. The petitioner, through counsel, tlmely
responded with additional evidence which the director found insufficient to establish the petitioner’s
eligibility. The dlrector denied the petltlon and counsel timely appealed.

The AAQO reviews these proceedings de novo. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004). A full review of the record, including the evidence submitted on appeal, fails to establish the
petitioner’s eligibility. Counsel’s claims and the evidence submitted on appeal do not overcome the
director’s grounds for denial and the appeal will be dismissed for the following reasons. -

 Entry into the Marriage in Good Faith -

The relevant evidence submitted below and on appeal fails to demonstrate the petitioner’s entry into his
marriage in good faith. In the petitioner’s initial affidavit, he stated that he met his wife through her
brother in 2003. He recounted that they started dating, and in 2004 he decided to live with his wife and
her three children from a prior relationship. The petitioner stated that they wed in 2009 and planned to
buy a home together. The director correctly determined that the petitioner’s brief statement does not
discuss in probative detail their courtship, wedding ceremony, or any of their shared experiences during
their five years of residing together, apart from the alleged abuse.

In response to the RFE, the petitioner submitted: a second affidavit from his émplbyer, an
affidavit from his wife’s stepbrother, an affidavit from his wife’s brother, i
and an affidavit from his friend, Although the affiants briefly mention engaging with the

petitioner and his wife socially, they do not describe any particular social occasion or visit to the
couple’s residence in detail. Nor do they discuss in probative detail their observations of the petitioner’s
interaction with or feelings for his wife during their courtship or mamage

The petitioner also submitted in response to the RFE photocopies of utility bills, a cellular telephone
bill, a bank statement, a blank check, and various pieces of mail. The only document that is jointly
addressed to the petitioner and his wife is the copy of a blank check, reflecting that they had a joint
checking account with at some point during their. courtship or marriage.
However, the petitioner failed to submit a corresponding bank statement to reflect whether their joint
account had an active status. The remaining documents are in the petitioner’s name only.

On appeal, counsel asserts that since the petitioner and his wife only resided together as a married
couple from June 2009 until December 2009, they do not have many commingled assets. Counsel
submits copies of the Form I-130 (Petition for Alien Relative) and Form 1-864 (Affidavit of Support)
~ the petitioner’s wife previously filed on his behalf and copies of the financial documentation that was
attached to the affidavit of support including, three years of income tax returns the petitioner and his
- wife filed separately prior to their marriage. Counsel also submits divorce decrees from the petitioner’s
wife’s two prior marriages. Counsel, however, fails to discuss how this evidence establishes the
petitioner’s entry into his marriage in good-falth

Counsel notes that the petitioner obtamed affidavits from his wife’s brother,

stepbrother, and stepbrother’s girlfriend, confirming that they had a bona fide
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marriage. Although these affidavits are of some probative value, they lack sufficient details to establish
the petitioner’s good-faith entry into the marriage. The petitioner also in his own affidavit failed to
discuss in probative detail his courtship with his wife, their wedding ceremony, or shared experiences.
The petitioner was informed of these deficiencies in the denial notice, but he failed to submit a
supplemental self-affidavit, additional affidavits from friends or family members, or any other relevant
evidence on appeal. Accordingly, the petitioner has failed to demonstrate that he entered into marriage
with his wife in good faith, as required by section 204(a)(1)(A)(iii)(T)(aa) of the Act.

- Battery or Extreme C ritelty

We also find no error in the director’s determination that the petitioner’s wife did not subject him to
battery or extreme cruelty during their marriage. In his initial affidavit, the petitioner recounted that
after their marriage his wife worked long hours and she asked him for money. He stated that he thought
_that she was having an extramarital affair. The petitioner recounted that on one occasion they had an
argument about their cars. He stated that in October 2009 his wife called the police and complained that
he wanted to hit her. He stated that after this argument his wife asked him for large sums of money
while his immigration case was pending. In the affidavit submitted in response to the RFE, the
petitioner briefly recounted that his wife screamed at him, called him names, demanded money from
him, controlled their - finances and . belongings, and had an extramarital affair. The petitioner’s
statements do not indicate that his wife ever battered him or-that her behavior involved threatened
violence, psychological or sexual abuse, or otherwise constltuted extreme cruelty, as that term is defined
at 8 C.F.R. § 204. 2(c)(1)(v1)

The petitioner’s employer,  reiterated the petitioner’s statements in his first affidavit. In
: i second affidavit, he added that the petitioner’s wife called the petitioner all the time,
complained and demanded money. These behav1ors do not constltute extreme cruelty as that term is
defined in the regulatlons :

The petltloner s brother-m-laws and and his friend, do not
discuss having knowledge of any incidents of battery Or extreme cruelty in the couple’s relationship.
They assert that the petitioner separated from his wife in August 2009 and then he resided with his
brother-in-law, , for three weeks before he moved into his own apartment. The
petitioner, howevcr stated in hlS initial affidavit that he resided with his wife until December 2009,
during which time she requested large amounts of money from him. The mcon51stency in the timeline
of events detracts from the credlblhty of the petitioner’s claims.

The petitioner submitted a psychologlcal evaluation from a psychologist, who
diagnosed the petitioner with adjustment disorder with mixed anxiety and depressed mood, chronic
type. He reiterated the incidents the petitioner discussed in his initial affidavit. also added

that the petitioner stated that his wife had threatened to accuse him of assault or rape and have him
deported if he did not give her $150 a week for two years. The petitioner, however, did not mention
these threats in either of his affidavits.

The director determined that the supporting aﬂida,tzits did not demonstrate in sufficient detail that the
petitioner’s wife attempted to control him though psychological means that include emotional abuse,
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humiliation, degradation and isolation. On appeal, counsel asserts that the petitioner’s wife attempted to
control him through psychological means, including having him arrested by the police, calling him
names,- and isolating him from her children. Counsel submits an addendum to the psychological
- evaluation in which oopined that the petitioner continues to meet the diagnostic criteria for
adjustment disorder with mixed anxiety and depressed mood, chronic type. stated that
during the follow-up evaluation, the petitioner stated that the day before he'was scheduled to attend an
immigration interview, he was arrested on multiple charges for harassment of his w1fe but that after
several court appearances he was able to prove that the charges were without merit.2 Although counsel
contends that the petitioner’s wife lied to the police to have the petitioner arrested, the record does not
establish that fact or otherwise demonstrate that any of her behavior was comparable to the types of acts
described in the regulation at 8 C.F.R. §204.2(c)(1)(vi), which include forceful detention,
psychological or sexual abuse or exploitation, rape, molestation, incest, or forced prostitution.
Accordingly, the petltloner has not established that his wife subjected him to battery or extreme cruelty
during thelr marnage as required by section 204(a)(1)(A)(111)(I)(bb) of the Act.

Concluszon

On appeal, the petitioner has failed to establish that he entered into marriage with his wife in good
faith and that she subjected' him to battery or extreme cruelty during their marriage. - He is
consequently ineligible for immigrant classification under section 204(a)( 1)(A)(iii) of the Act.

In these proceedings, thc petitioner bears the burden of proof to establish his eligibility by a
preponderance of the evidence. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Chawathe, 25 1&N
Dec. 369, 375 (AAO 2010). Here, that burden has not been met. Accordingly, the appeal will be
dismissed and the petltlon will remain denied for the reasons- stated above.

ORDER: The appeal is dismissed. : ‘

i

% The petitioner’s previously submitted criminal record reflects that he was arrested for assault, harassment and
three counts of aggravated harassment against his wife on January 4, 2010, the day before his adjustment of status
interview. The court disposition reflects that the charges against the petmoner were dismissed on September 21,
2010.



