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DISCUSSION: The DireCtor, Vetmont Service Center, (t11-e director) denied the ip1Illigrant visa 
petition and the matter is now before the Administrative Appeals Office (AAO) on appeal. The &pp¢a.l 
will be dismissed. 

The petitioner seeks imrhigtant classification pursuant to section 204(a)(l)(A)(iii) of the Immigration 
and Nationality Act (the Act), 8 U.S.C. § 1l54(a)(l)(A)(iii), as ail alien battered or subjected to extreme 
cruelty by his U.S. citiZen spouse. · 

The director denied the petition for failure to establish tb~t tbe petitioner entered into marriage with his 
U.S. citizen Wife in good faith and resided with her during their marriage. The director also determined 
that section 204(g) of the Act barred approval of the petition because the petitioner married his wife 
while. he was in removal proceedings and he failed to demOnStrate his good faith entry into marriage by 
clea_r and convincing evidence. On appeal, counsel submits a supporting brief and duplicates of 
evidence previously proffered. 

Relevant Law and Regulations 

Section 204(a)(l)(A)(iii) of the Act provides that an a.lien who is the spouse of a United States citizen 
may self-petition for 4nffiigrant classification if the alien demonstrates that he or she entered into tl'le 
marri_age with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to e~erne crnelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(aXl)(A)(iii)(II) of the Act, 8 U.S.C. § 1154(a)(l)(A)(Iil)(II). 

Section 204(a)(i)(J) of the Act further states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) ... or in making 
determinations under subparagraphs (C) and (D), the [Secretary of Homeland Security] shall 
consider (lny credible evidence relevaJ1{ to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole discretion of the 
[Secretary of Homeland Security]. 

The record shows that the petitioner was in removal proceedings at the time of his marriage. In such 
jnsta,nces, section 204(g) of the Act, 8 U .S.C. § 1154(g), prescribes: 

Restriction on petitions based on marriages ettteted while in exclusion or deportation 
proceedings. - Notwithstanding subsection (a), except as provided in section 245(e)(3), a 
petition may not be approved to ·grant an alien immediate relat_ive status by reason of a 
marriage which was entered into during the period [in which administrative or judicial 
proceedings are pending], until the alien has resided outside the United States for a 2-yeat 
period beginning after the date of the marriage. · 
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The record does not indicate that the petitioner resided outside of the United States for two years 
aft9r his marriage. · Accordingly, section 204(g) of tbe. Act bars approval of this petition unless the 
petitioner can establish eligibility for the bona fide marriage exemption at section 245(e) of the Act, 
8 U.S.C. § 1255(e), which states: 

Restriction on adjustment of status based on marriages eiJ,tered while in exclusion ot 
deportation proceedings -

(1) Except as p~ovided in: paragraph (3), illl alien who is seeking to receive an iriuiligtant visa 
on the basis of a marriage which was entered into during the period described in: 
par11;graph (2) may not have the alien's status adjusted under subsection (a). 

(2) The period described in this paragraph is the period during which administrative or 
judicial proceedings ate pending regarding the alien's right to be admitted or terrtain in 
the United States. · 

(3) Paragraph (1) a.nd.section 204(g)shall not apply with respect to a marriage if the alien 
establishes by clear a_nd convincing evidence to the satisfaction: of the [Secretary of 
Homeland Security] that the m~rriage was entered into in good faith and in accordance 
with the laws of the place where the marri~ge took place and the marriage was not 
entered into for the purpose of procuring the alien's admission as an immigrant and no 
fee or other consideration was given (other than a fee or other consideration to an 
attorney for assist;:~,nce in preparation of a lawful petition) for the filing of a.petition l,lnder 
section 204(a) ... with respect to the alien · spouse or alien son or daughter. In 
accordance with the regulations, there shall be only one level of administrative appellate 
review for each alien under the previous sentence. 

The eligibility requirements for a self-petition petition are further explicated in the regulation at 8 
C.F.R. § 204.2(c)(i), which states, in pertinent part: 

(v) Residence . .•. The self-petitioner is not required to be living with the abuser when the 
· petition is filed, but he or she must bave resided with the abuser ... in the past. 

* * * 
(ix) Good faith marriage. A spousal self-petition cannot be approved if the self-petitioner 
entered into the marriage to the · abuser for the primary purpose of circumventing the 
immigration laws. A self~petition will not be denied, bowever, solely because the spouses are 
not living togetber and the marriage is no longer viable. 

The evidentiary guidelines for a self-petition under section 204(a)(l)(A)(iii) of the Act are further 
explicated ip the regulation at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part: · 

(i) General. Self-petitioners are encouraged to submit primary evidence whenever possible. 
The Service will consider, however, any credible evidence relevant to the petition. The 
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determination of what evidence is credible and the weight to be given that evidence shall be 
within the sole discretion of the SeiVice. 

J 

* * * 
(iii) Residence. One or more documents maybe submitted showing that the self-petitioner 
and the abuser have resided together • . . . Employment records, utility receipts, school 
records, hospital or medical records, birth certificates of children .. . . , deeds, mortgages, 
rental records, insurance policies, affidavits or aily other type of relevant credible evidence of 

. ' . 

residency may be submitted. 

* * * 
(vii) Good faith marriage. Evidence of good faith at the time of mc1ffi.age may include, but is 
not limited to, proof that one spouse has been listed as the other'S Spouse on insurance 
policies, property leases, income tax forms, or bank accounts; and testimony or other 
evidence regarding courtship, wedding cire.roony, shared residence and experiences. Other 
types of readily available evidence might include the birth certificates of children born 'to the 
abuser and the spouse; police, medical, or cburt documents providing information about the 
relationship; CJ.pd affidavits of persons with per.so.n~ la:::towledge of the relationship. All 
credible relevatlt.evidence will be considered. 

Pertinent Facts and Procedural History 

The petitioner is a citizen of Tanzania wbo 'entered the United States on October 29, 1996 as a 
nonimmigrant visitor. The petitioner married his second wife, A.-B-/ a U.S. citizen, on May 9, 2003 
in Virginia. The re.cord discloses that the petitioner's wife, who had been previously married, did 
not obtain a divorce from her first husband, because she believed him to have already been deceased 
at the time she married the petitioner in 2003. As the petitioner's wife was unable to demonstrate 
that her first husb<md was in fact deceased, the record indicates she obtained a divorce judgment 
terminating ber first marriage on May 29, 2008, and subsequently remarried the petitioner on June 
20,2008. 

On May 2, 2008, a Notice to Appear was issued, placing the petitioner into removal proceedings 
before the immigration court, which remain pending. As indicated, on June 20, 2008, the petitioner 
remarried his second wife, after his removal proceedings had already commenced. The petitioner 
tben filed the instant F<,)rm 1-360, Petition for Amerasian, Widow(er) or Special Immigrant, on June 
14, 2011. The director is:sued a Request for Evidence (.RFE) of, among other things, the petitioner's 
good faith marriage, his eligibility for the bo'(l.a fi4e marriage exemption from the statutory bar at 
section 204(g) of the Act, and his joint residence with his spouse. The petitioner timely responded to 
the RFE. After considering the evidence of record, the director denied the petition on January 24, 2013. 
The petitioner timely Jiled the instant appeal. 

The AAO reviews these proceedings de novo. See Solt.ane v. DOJ, 381 F.3d 143, 145 (~d Cir. 
2004). A full review of the record, including the evide~ce submitted o.n appea.l, fails to establish the 
pe~itloner;s eligibility. On appeal, the petitioner has failed to overcome the director's grounds· for 
denial and the appeal will be dismissed for the followlpg reasons. 

1 Namewithheld to protect individual's identity. 
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Good Faith Marriage 

The record fails to establish that the petitioner entered into his marri~ge with A-B- in good faith. The 
petitioner submitted joint lease agreements for 2003 and 2007, extensions of the lease agreement for 
2008 anq 2009; a 2003 joint taX return, and an Internal Revenue Service (IRS) Form W-"2 for t_he 
petitioner' s wife. He also provided an expired health insurance card from 2003 to 2004 addressed to hi.s 
wife, showing the petitioner as the primary memb~r. A<,ld_itjonally, a March 8, 2010 life insurance letter 
lists the petitioner's wife as a! beneficiary. The petitioner also submitted a single residential cable hili 
from March 2010, but it is solely in the petitioner's name. A March 9, 2010 bank l¢tter and five 
monthly bank statements provided (one for each year from 2006 through 2010) show that an account 
was opened for the petitioner and his wife jointly, but they do . not shoW any substalltial financial 
activity. Counsel notes the cancelled ~becks from. tbis account. However, copies of five caneelled 
checks are found only on the January to February 2010 statemeni, an.d only one of those checks {dated 
February 4, 2010) was signed by the petitioner's Wife. The documentary ·evidence reflects that the 
petitioner and his wife had a joint address, but it provides no probative infonnation abopt the couple's 
shared life or t.h.e petitioner's intentions in entering the marriage. The photogtaphs show the petitioner 
and his wife together getting m_arried a.nd on two other unspecified occasions, and are insufficient to 
establish the petitioner's mari_tal . intentions. On appeal, the petitioner resubmits some of the same 
evidence and asserts that his wife was so Controlling that he was unable to obtain more documents of his 
good-fait.h marriage. · 

However, traditional forms ofjoint documentation axe not required to demonstrate a self-petitioner's 
entry into the marriage in good faith. See 8 C.F.R. §§ 1Q3,2{b)(2)(iij), 204.2(c)(2)(i). Rather, a self­
petitioner may submit "testimony or other evidence regarding courtship, wedding ceremony, shared 
residence and experiences .... and affidavits of persons with personal knowledge of tlle relationship. · 
All credible relevant evidence will be considered.'' SeeS CF.R. § 204.2(c)(2)(vii). ' 

The petitioner, in his. June 8, 2011 affidavit, state<!. that atJer entering the United States .in 1996, he 
subsequently met his wife and married het. on June 28, 20()8} Th~ statement does not indicate when 
they met or refer to the couple' s initial marriage in May 2003. The petitioner's second statement, dated 
November 26, 2012, touches briefly upon their various residences, and notes tbeir 2003 marriage .. The 
petition~r stated that l)e married his wife in good faith based on his love for her . and not for other 
reasons. However, both statements make no reference to and provide Iio probatiVe details of the 
couple' s courtship, their wedding ceremony, or their shared residences and experiences. 

The affidavits of the petitioner's friends contain.ed in tbe record also do not provide sufficient probative 
information to establish his good-faith intentions upon rnarrying A-B-. 's 

and all indicated that they were aware of the petitioner's marriage, and all but 
Mt. stated that they visited the petitioner at his marital residence. However, the p~tit_ioner' s 

friend,s primarily discuss the petitipner's Wife's a.J:>:usiv~ behavior and none of them describe any social 
visit in detail, discuss their obser\rations of the petitioner's interactions wiU1 or feelings for his wife 
(apart from the abuse), or otherwise establish their personal knowledge of the relationship. 

? ... . . . • • . . . .. .. • 
- The record md1cates the couple was legally marned on June 20, 2008. 
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Accordingly, when viewed in the totality, the preponderance of the relevant evidence does not 
demonstrate that the petitioner entered into.marriage with his wife in good faith, as required by section 
204(a)(l)(A)(iii)(J)(aa) of the Act. · 

Sec.tion 204(g) of the Act Further Bars Approval 

The petitioner married his current wife while he was in removal proceedings and he did not remain 
Olitside of th<;! United States for two ye·ars CJ,fter th~i.r roarriage. As such, his self-petition cannot be 
approved pursuant to section 204(g) of the Act uriless he establishes the bona fides. of his m.ani<~.ge 
by clear and convincing evidence pursuant to section 245(e)(3) of the Act. While identical or similtit 
evidence may be S1lbt:n.itted to establish (l good . faith ma!Tiage pursuant to section 
204(a)(l)(A)(iii)(I)(aa) of the Act and the bona fide marriage exception at section 245(e)(3) of tbe 
Act, the latter provision imposes a heightened burden of proof. Matter ofArthur, 20 I&N Dec. 475, 
478 (BIA 1992); see (llso Pritchett v, I.N.S., 993 F.2d 80, 8$ (51

h Cir. 1993) (acknowledging ''clear 
. and- convincing evidence" as · ari "exacting standard.") · To demonstrate eligibility under section 
204(a)(l)(A)(iii)(I)(<J.a) of the Act, the petitioner must establish his good"-faith entry into the 
qualifying relationship by a preponderance of the evidence and any credible evidence shall be 
considered. Section 204(a)(l)(J) of the Act, 8 U.S.C. § 1154(a)(l)(J); Ma.tt~r of Chawathe, 25 I&N 
Dec. 369 (AAO 2010). However, to be eligible Jot the bona fide marriage e:;cemption under section 

. 245(e)(3) of the Act, the .petitioner must establish his good-faith entry into th~ marriage by dear and 
convincing evic:Jence. Section 245(e)(3) of tlw Act, 8 U.S.C. § 1255(e)(3); 8 C.P.R.§ 245.1(c)(9)(v). 
"Cleat anti convincing evidence" is a more stringent standard. Arthur, .20 I&N Dec. at 4 78, 

As the pet.itioner here failed to establish his good-faith entry into his current marriage by a 
preponderance of the evidence under section 2.04(a)(l)(A)(iji)(l)(aa)i of tb.e Act, he also has not 
demonstrated the bona fides of his ·marriage under the heightened standard of proof requjred by 
section 245(e)(3) of the Act. Section 204(g) of the Act consequently bars approval of this petition. 

£/igibilityfot lmm~diateRelative Classification 

As the petitioner is not exempt from section 204(g) of the Act, he has .also failed to demonstrate 
eligibility for immediate relative classification, as required by section 204(a)(l)(A)(iii)(II)(cc) of the 
A.ct and as ex:plicaJedjl_l tb~ regulation at 8 C.F.R. § 204.2(c)(l)(iv). 

Joint Residence 

We find no error in the director's determination that the petitioner failed to demonstrate that he 
(resided with his wife. The evidence of joint residence in the recorc:l following the couple's marriage 
·in June 2008 includes the petitioner's statements, affidavits of the petitioner's t;rienc:Js,. 2008 'l..nd 
2009 lease ex:tensions, a bank letter and statements relating to the petitioner'sjoint account, a Match 
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2010 cable bill, and a March 2010 life insurance letter.3· On the Form 1-360, the petitioner stated that 
be resided witb his spouse from July 2003 up til :Pecember. 2010. This information is inconsistent 
with the petitioner's assertion on the Form Q;;325A; Biographic Information; dated June 29, 2008, 
that he resided at the same address as his wife. since May 2003. The petitioner's first statement 
indicated that the coupl~ resiq~d together at th~ir mo.~t recen.t address in Maryland, but 
provided no details .. regarding that shared residence. His second statement contained more 
information and general timetram.es for their various addresses, but did not set . forth the specific 
addre~ses or specjfy the dates of residence at e~c.b adclress witf.I his wife. The petitioner .also did not 
offer arty probative details of, for example~ the couple's various homes, the~r dc:Lily routines, or their 
life together there. Although the petitioner's friends make brief references to visiting or attempti;ng 
to visit the petitioner at the latter's home to the apparent displeasure ofthe petitioner's wife, they do 
not probatively des¢ribe any of the pethio11et's marital residences. . Finally, of the remaining 
evidenee, only the 2008 and 2009 lease extension agreements, the 2010 joint bank lett~r, l:lnd 
corresponding ba.nk statements show both the petitioner's and his wife's name listed jointly on the 
doGuments.: While they provide some evid~nce of a: ~ha_red address, but , the documents do not 
demonstrate that the petitioner actually resided With his Wife dllring their marriage. Accordingly; upon 
de novo review, the record does not establish that the petitioner resided with his wife, as requited by 
section 404(a)(1)(A)(i.ii)(U)(dd) of the Act. 

Conclusion 

Upon de novo review, the petitioner has failed to demonstrate by a preponderance of the evidertt.e 
that be resided with his spouse a.nd entered tbeir mar.riage ·in good faith c,ts required under section 
204(a)(1)(A)(iii)(I)(aa) and (II)(dd) of the Act. Section Z04(g) of the Act further b~rs a,pprovc,tl of his 
petition. He is consequently ineligible for i.inrhigtant Classification under section 204(a)(1)(A)(i_ij) of 
the Act. · 

In these proceedings, the petitioner beats tb~ burd~n of proof to establish his eligibility by · a 
preponderance of the evidence., Section291 ofthe·Act, 8 iJ.S.C. § 1361; Mattet ofChawathe, 251$LN 
be~. 369, :375 (AAO 2010); Matter of Otiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, that 
bw<len has not been met. 

ORDER: . The appeal is dismissed. 

··- ·-· -···- - - -·· -- - . .. . 

3 Ort appeal, counsel asserts that the evidence of joint residence i~ tbe record pre-dating the couple's 
marriage in June 2008 should have been considered by the director, because the petitioner quaJifies 
for the inst(lnt petition as an "intended spouse'' under section 204(a){l )(A)(iii)(Il)(aa)(BB) of th~ 
. Act. However, at the time the petitioner fHed the instant Form 1-360, the petitioner was the actual 
spouse of a U.S. Citizen under section 204(a)(l)(A)(iii)(II)(aa)(AA) of .t.h~ Act, ra~her than the 
int~nded spouse; · Thus, section 204(a)(l)(A)(iii)(II)(dd) of the Att requires the petitioner to 
·demonstrate that he re.sided with his wife after :their mc:Lrital relationship was legally established in 
June 2008. 


