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PETITION:  Petition for lmmlgrant Abused Spouse Pursuant to Sectlon 204(a)(1)(A)(111) of the
Immlgratlon and Nationality Act, § U.S:C. §1154(a)(1)(A)(111)

"ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Enclesed please‘ﬁnd the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you beheve the AAO mapproprlately applied- the law in reachmg our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in
accordance with the ms_tructnons on Form I-290E, Notice of Appeal or motion, with a fee of $630, or a
request for a fee waiver. ' The specific. requirements for filing such a request can be found at 8 C.F.R.
~ §103.5. Do not file any motion directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(1)(i)
requires that any motlon must be ﬁled within 30 days of the decmon that the motion seeks to reconsider or
reopen.

* Thank you,

Ron Rosenberg %

Acting Chlef Admmlstratlve Appeals Office

WWW,USCis.gov
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DISCUSéiON ‘The 'Drrector Vermont Service Center (the director), denied the immigrant visa
petition and the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be dismissed and the petltron will remarn denied.

The petitioner seeks 1mm1grant classification under section 204(a)('1)(A)(iii) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1154(a)(1)(A)(111) as an ahen battered or subjected to extreme
- cruelty by a Umted States c1tlzen

_ The dlreetor denied the- petltlon on the basis of his determmatlon that the petitioner had farled to
establish that her husband subjected her to battery or extreme cruelty during their marrrage On
appeal, counsel submits a brref and copies of prevrously submrtted ev1dence

Relevant Law an_d Regulatzons

Section 204(a)(1)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a
child of'the alien was battered or subjected to extreme cruelty perpetrated by the alien’s spouse. In
addition, the alien must show that he or she is eligible to be classified as an immediate relative under
section 201(b)(2)(A)(1) of the Act, resided with the abusive spouse, and is a person of good moral
character. Section 204(a)(1)(A)(iii)(ID) of the Act, 8 U.S.C. § 1154(a)(1)(A)(Gii)(I).

Section 204(a)(1)(J) of the Act further s,tate’s_q ,%ra.pertihent part: :

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . . or in making
determinations under subparagraphs (C) and (D), the [Secretary of Homeland Security] shall -
consider any credible evidence relevant to the petition. The determination of what evidence is
credible and the weight to be given that evidence shall be within the sole discretion of the
[Secretary of Homeland Securrty] )

The eligibility requirements are further exphcated in the regulatlon at 8 CFR. § 204. 2(c)(1) which
states, in pertinent part

- (Vi) Battery or extreme cruelty. For the puipose of this chapter, the phrase “was battered by -
or was the subject of extreme cruelty” includes, but is not limited to, being the victim of any -
act or threatened act of violence, 1nclud1ng any forceful détention, which results or threatens

“to result in physical or mental injury. Psycholog1ca1 or sexual abuse or exploitation,
including rape, molestation, incest (if the victim is a minor), or forced prostitution shall be
- considered acts of violence. Other abusive actions may also be acts of violence under certain

. circumstances, including acts that, in and of themselves, may not initially appear violent but
that are a part of an overall pattern of violence. The qualifying abuse must have been
committed by the citizen . .. spouse, must have been perpetrated against the self-petitioner
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.. and must have taken place during the self-petitioner"s ‘marriage to the abuser.

Tk ok ok

(vii) Good moral character. A self-petltroner will be found to lack good moral character if he
“or she is a person described in section: 151/£) of the Act. ... A self-petitioner’s claim of good
moral character will be evaluated on a case-by-case basis, takrng into account the provisions
of section 101(f) of the Act and the standards of the average citizen in the community. . . .

% % ok

The evrdentrary gurdelmes for a self-petrtron under section 204(a)(1)(A)(111) of the Act are further
exphcated in the regulatlon at 8.C.F.R. § 204. 2(c)(2) -which states in pertment part:

Evzdence fora spousal self petztzon -

¢

<

(i) General.. Self-petrtroners are encouraged to submit primary evidence whenever
possible. The Service will consider, however, any credible evidence relevant to the
petition. The determination of what ev1dence is credible and the ‘weight to be given that
ev1dence shall be w1th1n the sole dlscretlon of the Service. : o
k %k ok

(1v) Abuse. EV1dence of abuse may include, but is not hmlted to, reports and affidavits
from police, judges and other court officials, medical personnel, school officials, clergy,
social workers, and other social service agency personnel. Persons who have obtained an
order of protection against the abuser or have taken other legal steps to end the abuse are

. 'strongly encouraged to submit copies of the relating legal documents. Evidence that the

abuse victim sought safe-haven in a battered women’s shelter or similar refuge may be
relevant, as may a combination of documents such as a photograph of the visibly injured
self-petitioner supported by affidavits. Other forms of credible relevant evidence will
also be considered. Documentary proof of non-qualifying abuses may only be used to

- establish a pattern of abuse and violence and to support a claim that quahfymg abuse also

. occuired.

x % %

(v) Good moral character. Primary evidence of the self-petitioner’s good moral

. character is the self—petitioner s affidavit. The affidavit should be accompanied by a local

police clearance or a state-issued criminal background check from each locality or state in
the United States in which the self-petltloner has resided for six or more months during

_the 3-year period 1mmed1ately prececing the filing of the self-petition. Self-petitioners

who lived outside the United States durlng this time should submit a police clearance,
criminal background check; or similar report issued by the appropriate authority in each

foreign country in which he or she resided for six -or more.months during the 3-year -

- period immediately preceding the filing of the self-petition. If police clearances, criminal

backgroimdvchecks, or similar reports are not available for some or all locations, the self-
petitioner may include an explanation and submit other evidence with his or-her affidavit.
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‘The Service will' consider- ‘other credible evidence of good moral character, -such as
affidavits from respons1b1e persons who can knowledgeably attest to the self-petitioner's
: good moral character : :

Facts and Procedural History

The petitioner is a ‘citizen of Kenya who extered the United States on September 8, 2003, as a
nonimmigrant visitor. The petitioner married _a U.S. citizen, on November 26, 2007, in
Massachusetts. -The petitioner filed the instant Form I-360 ‘6n November 18, 2010. The director
subsequently‘1ssued a request for additional evidence (RFE) of her husband’s battery or extreme cruelty
and the petitioner’s' good moral character. The director found the petitioner’s response to the RFE
- insufficient and denied the petition for failure to establish the requisite battery or extreme cruelty. -

On appeal, counsel submits a brief in which he asserts that'the petitionef has submitted sufficient
credible evidence to support that the petitioner was battered and subject to extreme cruelty by her
husband and that the dec1s1on goes agalnst Congressmnal 1ntent :

. The AAO reviews these proceedlngs de novo. See boltane V. DOJ 381 F 3d 143, 145 (3d Cir. 2004)

A full review of the record fails to establish the petitioner’s eligibility. On appeal, the petitioner has
failed to establish' that she was subjected to battery or extreme cruelty by her husband during their
- marriage. . Counsel’s claims on appeal do not overcome the director’s ground for denial.

Furthermore, the director’s finding that the petitioner established that she is a person of good moral
 character will be withdrawn. A full review of the. record falls to demonstrate the petltloner S
e11g1b111ty for the following reasons. .

Batte_ry or Extreme Cruellj/

We find no error in the director’s determination that the petltloner s husband did not. subject her to
battery or extreme cruelty and counsel’s assertions on appeal fail to overcome this ground for denial. In
her first affidavit, the petitioner stated that her husband drank alcohol, pushed a plate of food she had
~ prepared for him -away, yelled at her and gave her dirty looks The petitioner described an incident
~where her husband pushed past her and spit in her face after he told her he was having an affair. - She

.. stated that on one occasion in November 2009, her husband slapped her and put his hand on her neck
- "but she started to scream-and he quickly took his hands off her and ran out of the house. However, in

+ her second affidavit, the petitioner stated that she used all the strength she had to get his hands off her
- neck but that her husband was too strong. The petitioner later discovered that her husband had children
with another woman while they were mamed The: petitioner’s mother’s affidavits also indicate that
the petitioner’s husband had an extramariidl =sir, yelled at the ‘petitioner, and that the petitioner told
- her that her husband once spit in her face and 81apped and choked her during the November 2009
incident. The petltloncrks statements and the relevant evidence do not indicate that her husband’s

i

! Name withheld to protect i,ndividual’s identity.
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 behavior involved psychologlcal or sexual abuse, or otherw1se constituted extreme cruelty, as that term
is deﬁned at8 CFR.§ 204 2(c)(l)(v1)

When considered in the aggregate the relevant ev1dence also fails to establish that the petitioner’s
husband subjected her.to battery during their marriage. The petitioner recounted that on one occasion
her husband slapped her and another time he spit in her face. The petitioner’s mother stated that the
petitioner told her that her husband slapped her and spit in her face. Although the petitioner stated that
she had seen Dr. regularly for counseling, no documentation was provided to substantiate that
claim. - The medical documentation submiitte< shows that the petitioner’s husband had mental health
issues, but does not show that he subjected her to battery or extreme cruelty. Furthermore, contrary to
counsel’s assertion, the director did not make a specific finding as to the petitioner and her mother’s
credibility, but rather found -that the testimonial evidence provided was insufficient to meet the
 petitioner’s burden of proof. The petitioner and her mother’s brief descriptions of battery are not
- sufficient as the petitioner’s statements are inconsistént, both she and her mother’s descriptions lack
probative ‘details and her mother attests that she ‘never saw any of the altercations.”

On appeal, counsel contends that the petitioner submitted sufficient credible evidence below to
substantiate his claims of abuse, and that the director’s decision goes against Congressional intent and
is an abuse of discretion.  We find no such error. Counsel cites no provision of the statute or legislative
history to demonstrate that the director’s decision misapplied the law or violated Congressional intent,
to protect victims of domestic violence. While counsel asserts that the evidence submitted shows that
the petitioner was abused, he fails to articulate how the relevant evidence demonstrates that any specific
behaviors of the petitioner’s husband constituted extreme cruelty as that term is defined at 8 C.F.R.
§ 204.2(c)(1)(vi). Counsel al$o fails to address the above-noted deficiencies in the relevant evidence
regarding the claimed battery and the contradiction in the petitioner’s two affidavits regarding the
- November 2009 incident. Accordingly, the petitioner has not established that her husband subjected
her to battery or extreme cruelty dunng their mamage as requlred by section 204(a)(1)(A)(iii)}(I)(bb) of
- the Act.

Good Moml Character

Beyond the decision of the director,’ the record also fails to demonstrate that the petitioner is a
person of good moral character. - The petitioner has. not provided any evidence of her good moral
character. The petitioner failed fo describe her good moral character in her affidavits, and failed to
provide a local police clearance or a state-issued criminal background check from each locality or
state in the United States in which the self-petitioner has resided for six or more months during the
three-year period 1mmed1ately preceding the ﬁling of the self-petition as required under 8 C.F.R.

2 A petition that fails to comply with the technical requirements of the law may be denied by the AAO even
if the Service Center does not identify all of i thio grounds for denial in the initial decision. See Spencer

Enterprises, Inc.’v. United States 229 F Supp Zd 1025 1043 (ED Cal. 2001), aff'd. 345 F.3d 683 (9th Cir.
2003).
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. §.204. 2(c)(2)(v) She also falled t0 prov1de an explanatlon of why sa1d background checks were not'
provided. Id. As such, the petitioner has failed to- demonstrate that she is a person of good moral
character as required by section 2Q4(a)(1)(A)(lll)(H)(bb) of the Act..’ ‘

. COncluSion

. On appeal, the petltloner has not estabhshed that her husband subjected her to battery or extreme

~ cruelty during their marriage.” Beyond the d1rect0r s decision, the petitioner also has not established
- that she is a pérson of good-moral character; She is consequently ineligible for immigrant classification

 under sectlon 204(a)(1)(A)(111) of the Act : :

In- these proceedlngs the petitioner bears the burden of proof to estabhsh her e11g1b111ty by a
_ preponderance of the evidence. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Chawathe, 25 I&N
Dec. 369, 375 (AAO 2010). Here that burden has not been met.. Accordmgly, the appeal will be
' dlsmlssed and the petltlon will remain demed

E ORDER: ;The appeal is dtsmlssed., ,



