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DISCUSSION: The Vermont Service Center Acting Director (“the director”) denied the immigrant
visa petition and the matter is now before the Administrative Appeals Office (AAO) on appeal. The
appeal will be dismissed.

The petitioner seeks immigrant classification pursuant to section 204(a)(1)(B)(ii) of the Immigration
and Nationality Act (the Act), 8 U.S.C. § 1154(a)(1)(B)(ii), as an alien battered or subjected to extreme
cruelty by a lawful permanent resident spouse.

The director denied the petition for failure to establish that the petitioner had a qualifying relationship
with her lawful permanent resident spouse and was eligible for immigrant classification based on that
relationship because her spouse lost his status as a lawful permanent resident of the United States.

Applicable Law

Section 204(a)(1)(B)(ii)(I) of the Act provides that an alien who is the spouse of a lawful permanent
resident of the United States may self-petition for immigrant classification if the alien demonstrates
that he or she entered into the marriage with the permanent resident spouse in good faith and that
during the marriage, the alien or a child of the alien was battered or subjected to extreme cruelty
perpetrated by the alien’s spouse. In addition, the alien must show that he or she is eligible for
classification under section 203(a)(2)(A) of the Act as the spouse of a lawful permanent resident,
resided with the abusive spouse, and is a person of good moral character. Section 204(a)(1)(B)(ii)(II)
of the Act, 8 U.S.C. § 1154(a)(1)(B)(ii)(I).

Under section 204(a)(1)(B)(ii)(II)(aa)(CC) of the Act, aliens who, within the past two years, were bona
fide spouses of lawful permanent residents of the United States remain eligible to self-petition under
these provisions if: their spouses lost status within the past 2 years due to an incident of domestic
violence; or there was a connection between the termination of the marriages and the lawful permanent
resident spouses’ battery or extreme cruelty.

Facts and Procedural History

The petitioner in this case is a citizen of Mexico who claims to have entered the United States without
inspection in October 1992. She married D-M-', a lawful permanent resident of the United States, in
Mexico on December 24, 1983.> The petitioner’s husband was deported from the United States on
November 14, 2001 because he was convicted of an aggravated felony on May 14, 2001. The
petitioner filed the instant Form [-360 on April 5, 2011. The director denied the petition because the
petitioner did not establish that she had a qualifying relationship as the spouse of a lawful permanent
resident of the United States, and that she is eligible for immigrant classification based on that
relationship.

' Name withheld to protect the individual’s identity.
? At the time of their marriage D-M- was not a lawful permanent resident of the United States. He became a
lawful permanent resident of the United States on December 1, 1990.
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On appeal, counsel asserts that the petitioner’s husband lost his status as a lawful permanent resident
due to his domestic violence against his wife.

Analysis

The petitioner’s husband lost his status as a lawful permanent resident and was deported from the
United States on November 14, 2001, because he was convicted of an aggravated felony on May 14,
2001. Counsel claims that the petitioner’s husband lost his status because of an incident of domestic
violence. However, Service records show that the petitioner’s husband was found to be deportable
based upon his conviction for transporting illegal aliens. The petitioner has submitted no evidence that
her husband was convicted of a domestic violence crime and was found deportable on that basis.

In addition, even if the petitioner could establish that her husband lost permanent residency due to an
incident of domestic violence, the petitioner’s wife filed the instant Form 1-360 petition on April 5,
2011, more than nine years after her husband’s loss of status. Under section
204(a)(1)(B)(ii)(IT)(aa)(CC) of the Act, an abused spouse of lawful permanent resident of the United
States remains eligible to self-petition only if, during the past two years, the spouse lost status due to an
incident of domestic violence; or there was a connection between the termination of the marriage and
the lawful permanent resident spouses’ battery or extreme cruelty. In this case, the petitioner does not
meet either exception.  Consequently, the petitioner did not have a qualifying relationship with her
husband at the time of filing, and was ineligible for preference immigrant classification based on that
relationship, as required by subsections 204(a)(1)(B)(ii)(II)(aa) and (cc) of the Act.

Conclusion

In these proceedings, the petitioner bears the burden of proof to establish her eligibility by a
preponderance of the evidence. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 1&N
Dec. 127, 128 (BIA 2013). Here, that burden has not been met.  Accordingly, the appeal will be
dismissed.

ORDER: The appeal is dismissed.




