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Aclniinistrac ivc ,'.ppeals Qffice 



DISCUSSION: The employment-based immigrant visa petition was denied by the Director, California Service 
Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner seeks to classify the beneficiary as a special immigrant religious worker pursuant to section 
203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1153(b)(4), to perform services as a 
religious instructor. The director determined that the petitioner had not established that the beneficiary had been 
engaged continuously in a quali6ing religious vocation or occupation for two full years immediately preceding 
the filing of the petition. 

On appeal, cocnsel submits a brief and additional documentation.' 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.C. 5 1101(a)(27)(C), which pertains to an immigrant 
who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
bcen a member of a religious denorninati~n having a bona fide nonprofit, religious 
osganiz~tion in the United States; 

(ii) seeks to enter the United States-- 

(:) solely for the purpose of carrying on the vocation of a minister of that religious 
denornina tion, 

(11) before October 1, 2008, in order to worli-for the organization at the request of 
the organization in a professional capacity in a religious vocation or occupation, or 

(111) before October 1, 2008, in order to work for the organization (or f ~ r  a bona 
fide organization which is affiliated with the religious denomination and is exempt 
from taxation as an organization described in section 501(c)(3) of the Internal 
Revenue Code of 1986) at the request of the organization in a religious vocation or 
occupation; and 

(iii) has been canying on such vocation. professional work, or other work cvatinccusiy for 
at leas; the 2-yesr period described in clause (i). 

The il:gl.~l&io!~ at it C.T.R. 5 204.5(m)(l) echoes the above statutory language, and s~ates, in pertinent part, that 
"[aln alien, or any person in behalf of the alien, may file a Form 1-360 visa petition fcr classification under 
section 203[bji't) :itthe Act as a section 101(a)(27)(C) special imiigi-ant religious warke:. Sach II petition may 
be fi!ed b!: c;r f i ~  a!, alien, who (either abroad or in the United States) fcr zt least I ~ F :  LWO years i~nmediately 
przcediilg t::e filing cf the petitien has been a inernber of a religious d<ncjminatior, which has a bond fide 

' The record also cornaim a letter from , who dssrrtr that be has becn retamed to represent both the 
petitione; a116 '~eneficinr] i~ these proceedings. Howevel, onlj me beneficiary signet1 the Form (;-28, Notice of E;rtrj of 
Appeslr~nca 3. Acto~~ley Qr Kepresentative, submitted with the letter. 
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nonprofit religious organization in the United States." The regulation indicates that the "religious workers must 
have been performing the vocation, professioilal work, or other work continuously (either abroad or in the United 
States) for at least the two-year period immediately preceding the filing of the petition." 

The regulation at 8 C.F.R. $ 204.5(m)(3) states, in pertinent part, that each petition for a religious worker must be 
accompanied by: 

(ii) A letter from an authorized official of the religious organization in the United States 
which (as applicable to the particular alien) establishes: 

(A) That, immediately prior to the filing of the petition, the alien has the required 
two years of membership in the denomination and the required two years of 
experience in the religious vocation, professional religious work, or other religious 
work. 

The petition was filed on September 17, 2003. Therefore, the petitioner must establish that the beneficiary was 
continuously working as a religious instructor throughout the two-year period immediately preceding that date. 

In his letter of August 15, 2003, the petitioner's stated that the 
beneficiary '%as been teaching I Kuan Tao Religon lor the past five years," and had been teaching for the 
petitioner since November 2002. The petitioner submitted a copy of a September 30, 2002 certificate from the 
Southwest International University granting the beneficiary a master's degree in religiocls studies, and a certificate 
from the san-e institution recognizirig the beneficiary as an instructor, beginning on October 1,2002 and requiring 
authentication and renewal on September 30. 2004. The petitioner submitted no evldence to substantiate the 
beneficiary's work during the qualifying period. Going on record without supporting documentary evideqce is 
not sufficient for purposes of meeting the burden of proof in these proceedings ~Wutter of Treasure CruB of 
California, i 4  I&N Dec. 190 (Reg. Comm. 1972) 

In a request for evidence (RFE) dated September 30, 2003, the director instructed the petitioner to submit 
evidence of the beneficiary's work history beginning September 16, 2001 and ending September ! 7. 2003. In 
response, the petitioner submitted what counsel refers to as the beneficiary's "statement of work histoty." The 
statement does not indicate the author or the date of preparation. The docurnent indicates that the beneficiary 
worked as a religious instructor for the petitioner from November 30, 2002, worked as a missioi~a~ylreligious 
il~structor with Chung Jerg Foundation tiaining-missionary in 2002 (no additional dates indicated), perforxiled 
( 6  part-time religious work" while studying for her Master of Religious Study from 2001 -2002, and in 1999- 
2001, spent one mon:h "as staff of Master of I-Kuan Tao Religion while visiting the Tjnited Slates." The 
petitioner submitted fin other evidence to corroborate the beneficiary's erriplcyrnent dcrir~g the qliatifying 
period. 

In his letter accompanying the response to the WE, counsel stated that, as the 5eneticiary had worked f ~ r  the 
peti~ionec fc,r onlq a sllort period of time. no Form W-2, Wage and Tax Sta~cment. Joc~rmenting the 
bencticiary's compensation, was available. However, counsel submitted no copie; c;f eanccled :)aq.check; or 
pay vcuchers or any ather documentary evidence to reflect the beneficiarq-s e;r,ploynlen: :\it& thr: petitioner. 
COUI~SG~ also failed to submit any evidence of the beneficiary's ~ N O E - ~  prior to ccrning to iyr;rk far the 
petitioner. Id. 



The legislative history of the religious worker provision of the Immigration Act of 1990 states that a 
substantial amount of case law had developed on religious organizations and occupations, the implication 
being that Congress intended that this body of case law be employed in implementing the provision, with the 
addition of -'a number of safeguards . . . to prevent abuse." See H.R. Rep. No. 101-723, at 75 (1990). 

The statute states at section 101(a)(27)(C)(iii) that the religious worker must have been carrying on the 
religious vocation, professional work, or other work continuously for the immediately preceding two years. 
Under former Schedule A (prior to the Immigration Act of 1990)' a person seeking entry to perforni duties for 
a religious organization was required to be engaged "principally" in such duties. "Principallj" was defined as 
more than 50 percent of the person's working time. Under prior law a minister of religion was required to 
demonstrate that helshe had been "continuously" carrying on the vocation of minister for the two years 
immediately preceding the time of application. The term "continuously" was interpreted to rnean that one 
did not take up any other occupation or vocation. Mutter of B, 3 I&N Dec. 162 (CO 1948). 

Later decisions on religious workers conclude that, if the worker is to receive no salary for church work, the 
assumption is that he/she would be required to earn a living by obtaining other employment. Matter of 
Bisulcu, 10 1&N Dec. 712 (Reg. Comm. 1963) and Matter ofsinha, 10 I&N Dec. '758 (Reg. Comm. 1963). 

The term "continuously" also is discussed in a 1980 decision where the Board of Immigration Appeals 
determined that a minister of religion was not continl~ously carrying on the vocation of minister v, her1 he was 
a full-time student who was devoting only nine hours a week to reiigious duties. Matter of Varughese; 17 
i&N Dec. 399 (BIA 1980). 

In lice with these past decisions and the inten1 3f Congress, it is clear, therefore that to be continuously 
carrying on the religious work means to do so on a full-time basis. That the qcalifqiing work should be paid 
employment. not volunteering, is inherect in those past decisions which hoid that2 if the religious worker is 
not paid, the assumption is that helshe is engaged in other, secular employment. The idea that a religious 
undertaking would be unsalaried is applicable only to those in a religious vocation who in accordance with 
their vocation live in a clearly unsalaried environment, the prrmary examples in the regulations being films, 
monks, and religious brothers and sisters. Ciearly, therefore, the qualifying two years of r e l ig i~w work milst 
be full-time and generally salaried. To hold otherwise wollld be contrary to the intent of Congress. 

The director noted that the beneficiary's work history indicated that she worked part-time in 2001 and 2002 
-.v!:ile pursuing her master's degree in religious studies, and that her certificate as an instr~lct~i- was For a 
period keginning on October I ,  2002. 

On appeai, counsel asserts that "the certificate of religious instructor dated November 1, 2002 was issued at 
thtr time [the beneficiary] was dispatched by the religious association to the United States in R-1 status to 
undel-take the religious position [with the petitioner]." The certificate referred to by counsel appears to hi: the 
j;)b effer from the petitioner. The instructor certificate referred to by the director was issuzd b y  So~lthv~est 
tntenlational University after the berleficiary recelved her master's degree, and impiies that Lhe beneficiary 
was not working or qualified as a religio~rs inrl-::ctor pric~r to that date. 

i'ounsel a!so states that the beneficiary's degree from Southwest International University mas through a 
zorrcspondence and 'briline remote education progran: " c o ~ l ~ ~ s e l  submits a "verified letter" from Soul hwesr 
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International University, which states that the beneficiary "attended to [sic] Southwest International 
University (SWIU) from March 2001 to September 2002, Earned degree Master of Art in Religious Studies 
Majoring in Religious Psychology in Taiwan Branch. This is a program ofyered by our University especially 
for working adults of foreign students." The letter does not state that the beneficiary's attendance was through 
correspondence and online participation. 

The petitioner also submitted an "employment letter" from the I-kuan Tao Chug Jeng Foundation, 
"certifying" that the beneficiary was employed by that orgarization "as a full time instructor effective June 
2000" to June 2002. The letter indicates that the beneficiary was given a nionthly allowance of NT$5,000 plus 
room and board. The petitioner submitted no documentary evidence, such as pay vouchers. canceled checks 
or verified work schedules, to substantiate the beneficiarq's employment with the I-kuan Tao Chug Jeng 
Foundation. Matter of Treasure Craft of California, 14 I&N Dec. 190. Further, the petitioner submitted no 
evidence of the beneficiary's employment from June 2002 until September 17,2003, the date the petition was 
filed. 

The evidence is insufficient to establish that the beneficiary was continuously employed as a religious 
instructor for two full years preceding the filing of the visa petition. 

Beyond the decision of the director, the petitioner has not established that it has the ability to pay the 
beneficiary the proffered wage. T h ~ s  deficiency constitutes 211 additional giolmd for dismissal of the appeal. 

The regulation at 8 C.F.R. 5 204.5(g)(2) states in pertinent part: 

Abiliiy ofprospective employer to yay wage. Any petition f i l d  by or for all employment- 
based immigrant which requires an  offer of employment must be accompanied by evidence 
that the prospective United States employer has the ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the time the priority date is established and 
continuing until the beneficiary obtains iawhl pel-rnanent residence. Evidence of this 
dbility shall be either in the form of copies of annual reports, federal tax returns, or audited 
firrancia1 statements. 

The petitioner states that it will pay the beneficiary an allowance of $1,200 per month plus '-other fringe 
benefits such a5 rent. cost of living and health insurance allowance." 

'To esiabiish its ability to pay the proffered wage; the i~r~itioner submitted 6 copy of its "statement of 
operarions" for the period January I through .July 21, 20C3, ;: copy of its two-year "forecasted statement of 
rperatloi~s,'' a copy from its bank indicati~g thai it opened a ?wings acccunt in July 23, 2003 and had a 
balaiice of $i0,033 as of July 25, 2003, and a copy of a 12-month certificate of deposit fbr $30,006. 

'The abov~~ci ted  regulation states that evidence of ability to ~ a y  '.shall be" in rht: form of tax  return^, audited 
~naiic;al statements, or annual reports. The peti;ior~t.r is 1722 to iuhrnit other kinds of docrlmentatioil, but o!dy 
in addition to, rather than in place of, the typcs 9f ioci~trre!~tarlr,ti required 5y the regulatitio11. In this inatacce, 

the petitioner has not submitted any of the other required iypes of evidence. The petitioner subniitted no 
evidence that it paid the beneficiary during her e r n p l ~ y ~ e n t  with the petitioner pursuant to her R-I ,  
iioqimmigrant religious worker, visa. 



The evidence does not establish that the petitioner had the ability to pay the beneficiary the proffered wage as 
of the date the petitioner was filed. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. 
The petitioner has not sustained that burden. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


